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m THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OP GEORGIA 

AUGUSTA DIVISION 

UNITED STATES OF AMERICA 
and STATE OF GEORGIA, 

Plaintiffs, 

V. 

AIRGAS CARBONIC, INC., 
€t al.. 

Defendcints. 

CV 111-163 

ENTRY OF THE CONSENT DECREE 

Presently pending before the Court is the United States of 

America and the State of Georgia's Motion for Entry of the Consent 
Decree. (Doc. no. 6.) It is hereby ORDERED that said motion is 
GRANTED. The parties' proposed Consent Decree, with the corrected 
Appendix D-1, is APPROVED and ADOPTED by this Court as a final 
judgment. 

It la further ORDERED that, in accordance with the Consent 

Decree, the Cotirt will retain jurisdiction over both the subject 
matter of the Consent Decree and the Settling Defendants for the 
duration of the performance of the terms and provisions of the Consent 
Decree. However, until further ordered, the Clerk is DIRECTED to 
ADMINISTRATIVELY CLOSE this case. 

ORDER ENTERED at Augusta, Georgia, this day of February, 
2012. 

(JUDGE 
GEORGIA 

10984033 
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, I. BACKGROUND 

^ TfeeUhited States ofAinenca:(^^^^ 

^ Umted S^tes.Em^niaetit^ Prdte^ 

puniua^^ 106 ̂ lQ7#l^'GdiNp^ 

GompensatiOTi, and LiabiUty Act fCERGLA'0,42 U S.C. §§ 9606,9607. 

B. T!te States in ii& cd^ 

Resotmtes, Inc. C^AER^ St^erfimd S^te 

tegetI)M accnied gfre^wi^^ 

C. InaCcordance^ththerNGP^^^ 

I on S^temb^ SO, 2010, of 

an 

<^dirti]i^ teparti^^ 

D. The State, on bdialf Of &e Director of the Enviromnental Protection Division 

I ias a 

thcNGP and C^e Swtions 12-8-71,12-8^96, and 12-8-96.1 of the Georgia Hazaidom Site 

Response Act C*HiSRA'% 



Case 1:11-CV-00163-JRH-WLB Document? Filed 02/09/12 Page 5 of 118 

E; m^aoegnia^iyith Section 

Resoiifties onS^eamLbCTlOf 2010^ ofMgotiations wth-PR 

m iiyuiy to tiie natural iesources unda and 

F. . ^ ihirauant^ Secti^ 

the^N^d^ Pnptities C.FJL:Pait3(K)jFAppendixBi:l:^ja^ 

FederalRegiis^onApril 0,2W6, TlFoL 

r ; I^ Octbbia 16^2006, n 

hazaidpus a graup of PI^S conunenc^d a Rem InveStigaddn 

AdmiuisUatiye Setdement Agreonent and Order on ConsenL Tliis group of PRPs completed a 

Remedial'iin^gation ("Rin i^)ort on November l iy2008^^ 

Report on April-19i 

H. Oil: June 29,2010, pursuant to Section 117 of GERCLA 42 U.S.C. § 9617, EPA 

puibUshed notice ofihe comifdetion of dleES and of the proposed plan for 

m^cff/kcral nor^ai^ P^A proyided ̂  oppoijmuty for written and oral 

comments fioin die p^ on die proposed plan for remedial actioru A cc^ of the transcript of 

the pubKc meeting is mrailable-to the pubUc ^ p^ of theiadn^^ 

Regional Administratpr, EPA Region 4, based the selection of the re^nse action. 

I. The decision by EPA on theiranedial action ro he iniplmented at^ t^^ 

embodied in a final Record of Decision ("ROp^i executed on Si^tember 27;'2D10, on which the 

State had .a reasonaMe opporti^^ to review and comment and on which die^State has given its 
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concurrence. Notice of the final plan was published in accordance with Section 117(b) of 

CERGEA, 42 U.S.C. § 9617(b); - ; : 

J. The Settiing Defendants to this Gorisent Decree afe cbrnpnsed bf three 

groups of parties: Settling Perfornting Defendants, Settling Dc MnzVM/s Deferidants, and Settling 

De Minimis State Agencies. The Settling Defendants dp not admit any liability arising out of the 

transactions or occiutehces dlleg^ in the complMnt, iior do they admit or suilgiowledge that the 

release or threatened release of hazardous substances; at of frOm the Site constitutes an iirunihenf 

arid isubstahtial etidangerment tb the; public'health or v^lfare dr the eriyup 

Federal Agencies to this Consent,Decree are comprised of two distinct'groups'oFpartiesi-Settling 

NonrPerforming Federal Agencies and Settling De M/2i/n/j;Federal Agendes. :T^ Settling 

Federal Agencies do not admit any liability arising out of the transactions or occurrences alleged 

in any . wunterclaim asserted by Settling Defendants of any claim by the State: 

K. Thformatidn ciirrently knbvra to EPA and the State indicates that,t^^ ' • • , , • \ •' •' . 
harardous subStdhbes sent to the Site by the Settling De Mnimzf Parties (Settling'D^ Minimis : 

DefeiidantSi Settiing De M/iz/wzs Federal Agencies, and Settling De M/j/mis State Agencies) is 

mimm^ in cdinparison to bther ha;rardpus substances at the Siteiiand that the tb:dc pr other 

hazardous effects ofthe hazardous subst^ces coritributed to the Sitehy the Settlmg De A/ini/ww^ 

Parties do not contribute disproportionately to the cumulative toxic or Other hazardous effects of 

the hazardous substances at the Site. Accordingly, pursiiaht to Section 122(g)(1)(A) of . 

CERCLA, 42 U.S.C. § 9622(g)(1)(A), EPA has determiried;that the arnount imd the toxic or 

other hazardous eifects of the substances coritributed by each'Settling DeA/mimwPafty is 

minimal in comparison to other hazardbus substaiices contributed to the Site. EPA fiirther has -

3 
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determined that prompt -settlement with^ Settling is praeticable and in the' 

public intere^:,withm>the meaning of 122(g)(1) of GERCLAv 42 

, Baseidmpon the mfbrmatibn presently iavailable to^PA ahd^^ 

State believe that the Work will be properly and promptly conducted by Settling: Performing • 

Defendants if conducted inaccordmcevwththereqiiirementsbf this Gonsimt Decree and its 

• appendices. • . ... , . .---f-

: . M. $pldy fbrthe;purposes of Section l•l30) of GERGLAy 42^U:S.G^'§ 96^ 

Remedial Action set forth in the ROD.and the Work to be perfdimed by Settling Performing 

Defendants shallcdhstitute a resppiise action taken pr ordered by; the President for which judicial 

review shall be limited to the adixuiiistrative record. 

^ N; Tlie Pi^es, which are corhprised of the 

Ipefendante,:recpgnize and^ a Gourt by entering this Gonsent Decree finds; that this 

Cpnsent Decree has been negotiated by the Parties in gdbd faith and this settlement and 

implementatipn of this Gbnserit Decr^ will expedite the cleanup of the; Site and vwll avoid 

prolonged and cbmplicated htigatioh between;the Parties, and that this Consent Dewee is faif; '-

reasoimbiej and in the public iriterest. • , . : ^ 

NOW,: TTHEI^FO]^, it is hereby. Ordered, Adjudged,jand De^ . ^ -

> ^ ^ ^ : If vJliRISDIGT^ 

'• I v This Court has jiirisdiction over-the'subject matter of tins aetibn pursua^ 

U.S-G; §§ 1331 and 1345, arid 42 U.S;G. §§ 9606, 9607, and?9613(b); and pendent jurisdiction 

over die claims asserted by the State arising under the lawis of Georgia. This Court al w has 

perebnal juri^ctibn pver.the yhited States, the State; and Settling Defendants. Solely for the 

purposes of this Consent Decree and the underlying complaint, the United States, the State, and 

A 
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Settling Defendants waive all pbjectibns and defenses that they niay have to jurisdictipn of the 

Court or to venue in this District. The United States, the State, and Settling Defendants shall not 

challenge the terms of this Consent Decree or Ms Court's jurisdiction to enter and enforce Ms 

Consent Decree. 

in. BARITES BOUND 

2. This Constat Detnee applies to and is binding itooa the United States, the State, 

and Settling Defdodants and their successors and assigns. Any dhange in ownership or corporate 

status of a Settling Defendant including^ but not lunited to, ary transfer of assets or real or 

personal propeily, shall in no way alter sudi Settling Defendant's responsibilities under Ms 

Consent Decree. 

3. Settling Performing Defendants shall provide a copy of this Consent Decree to 

each sitocrviSoiy contractor and any other.contractors deemed necessary by Settling Performing 

DeferidantS are hired to perform die Work required by this Consent Decree and to each 

person representing any Settling Performing Defendant wife r^pect to the Site or the Work, and 

shall condition all contracts entered into hereunder itoon perfonnancebf the Work in conformity 

with the terms ofMs Consent Decree. Settlmg Performing Defendants shall nonetheless be 

responsible for eiisurmg that their contractors md subcontractors perfcxcm the Work in . 

accordance widi the tenns of this Consent Decree. Widi regard to the activities undertaken 

pursuaiit to this Consent Decree, each contractor and subcontractor shall be deemed to be in a 

107(b)(3) of CERCLA, 42 U-S.C. § 9607(b)(3). 
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IV, DEFINmONS , 

4. 

Comeot in GRRCT.A nr in 

have the m CERCLA. or in such legidi^ Whenever teams listed 

bdow are used in^ Cd^ 1 

hiereuader, the M solely 

i "AltemaieEneagjr Pioperts^ OT the 

yiproadmatdy ̂  locialBd' at 2736 Aiijpistfl j R ifchinniirt 

Coimly, Georgia oh which Alternate Ehergy Resoioces, Inc. fonnerly opeimed its bus^ 

"Alteniate iEnea^ Resources Special Acc^ shaU mean the spedid aGU(umt» withm thd 

Hazarthnis Substahces StQ>iEchm4 ests^lishe 

'^Aiteinale Ehergy Resources Disbursemem SpecM Aecoim^. 

pursuant to Section 122(bX3) ofCERGLA, 42 U.S.C. § 9ti22(bX3), and Paragraph 61 of this 

CionsemlDecree. 

• rV • 7. .. • M 

IjabiUtyActofl!^0,asamaided,42:U^^ .• 

. "Ophseht Decii^ tiius Conse^D i^pendices 

: ."Cost Matii^' shall mean die three documents, set forth- in Appendix C, Appendix D-2, 

and Appendix E, that collectiyefy sets fordi the amounts of payment due for all SettlingDa 
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Partis an^ (a) P^ Re^oiue Costs; (b) Stt^ Past Response 

€b^((<^;pirc^ect<dF^^ atormctaiii^^ 

' a premi#! toxowthejisls^ 

iK>tiliniited to; the riiUc tiiattotalre^ponse costs 

the She by the EPA Haj^dbhs -Substance SttpoFfuhd^ or ̂  

-'Pa^ shall mean a cdendar day unlessies^ressly stated to Wa woiking day. The tam 

day^ shallm^ a ph>»lluai aSaiunlay, Sunday; or fedeiral^h^ In «Mnputing 

81^ penpdpf time tmd^lhis 

Sunday^ or fed^ holiday^ the period sl^ run until^close of business of die next working 

'^ITectiye Pate" riiaU be the date t^on \riuch this Consent Det^ is entered by-the Court 

as recorded ion die Cm the Qjint instead issUes. an oMerra^ 

Peoe^ die date such oird!^ 

'^^A^rshaU mean^e United States Enviromnenlal Pibtection Agency and aiiy successor 

bf NatUral' Resource^ and any sxiccessm departments or agencies of the States 

incurs in momtoring azid si^ervis^ Perforrning Pefeadants* performance of the. Work 

to determine whether such petfornlance is consistent with the reepiiiiements of iMs Consent 

[i:ini 

pursuant to this Consent Decree; as :well as costs incuiredvin ovaseeing inn^i^^^tn^^tioti of ̂  
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Work; however. Future OvCTsigJit Costs do not mcXvidR, inter cdiar. the costs incurred by the 

United Stales puiSuahttp Sections Re^dew), DC (Acct^S aid llt^tMon^ CphtroiU), 

XV (En^OTcy &d Paraph 47 (Fundihg &f Work Takeover),^.d^ the?cosfe 

incurred by;^ IMted States.m^e^ terms of idbis Consent Decree^ includii^ 

incurred in comiection ̂ th Dispute Resolution pursuant to Section XX (Disf^ Re^hitiOri) aiM 

aU htigatipn > -r; 

>*Future Response Cost^shaUmeimaU bosts, unhiding, ̂ 

indirect cdi^ th^ lhe yiuted Sltdes incms^^^^ and ptiber : 

or otherunse mplementixigi ovnseeihs, or 

not limited to, payroll costs, contractor costs, travel costs^ laboratory costs, the costs incurred 

but not liinited'tOj tiie GOist of attorn^ and at^ mbtdes i^d'tb 

ort 

tpi the amoiait ofjust conapensatiorOi XV (Emergenr^ Re^nse); 47 (Ftrnding^ i 

on 

§ 9607(a) during the period from April 7,2011, to die Effective Date. 

"Institutional Control^ sh^ mean Proprietary Controls and state or local lav^ 

(a) limit land, water, and/br resource use to minimize the potential for human exj^sute to Waste 

Materials at the Site; (b) limit land, water, and/or resource use to iirpleinenti ensure 

8 
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iJionTint^erence with, or ensure the prdtectiveiiess of the Ac^on; and/or (c) provide 

Moxmatipn ihtrad^ to m 

'^Institutional Control Implenaedtation and Aissurahce Plian" or ''lOAF' shaU mean the' 

plan for iniideroenting, mainMhih^^^^ and repoitxng on the In^tudonal Ctnihpl^ set 

!^foith ih th^e ROp,prepar^ . : < 

(a)j^d by die Umted^^StatiK in ctnmectitm with die Site between^^A^ 

Date, or (b) incurred prior to the Effective Date but paid after that date. 

' '^brtero^ shaU'mean interest at theitats spedfied 'for in^ 

Hazardous Sub^ce Superfimd established by 26 U.S.C. § 9507, compounded.annualiy on 

Odnb# tpf ea^ in?accqiai^^ 9607(a)^ ITie i^Uci^lP^ 

shall be dieiate in efi^ at die ttoe llie m Die rate of interest is s^^^^ chaiige 

^ Octobiv 1 ofeadhyear. 

•"; • ^^IntCTest-Eamed" shall ihean inteiest eaniled bn anipimts in the A .. r 

RjBSOurces Disbursernent Spedal Account, vdiich shall be computed monthly at a rate based on -

die annual return onrinyestmebts of the Substaoce SiqierfimtL Dhe appUcable rate of' 

interest shaU^ the rate inveffect at die time the into ^ - -' • , . .. ̂  

*!Miiriicipai Solid Waste'^shaUniean:Wastematenal^^^ 

^chiding a single or multifamily residinice); or (b) genoated by a cbinmercial^ industrial or 

institutional endlyi to die extrot d^^ waste material 0 is essirotiaiLy d^ same as waste 

. nptms^^ei^^ ^a hpiiis^ld; (ii)iiSfvCbliected^^a^ disposed^of vndi 

wasfe-i 

9 
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contziined in waste material gienerated by a typical single-^family household. 

*^ationai CbntingOTcjr Plan" or shali mean Ae NatiOnai Oil and Haz^ 

Substances Pollution Contingency Plan promulgated pursuant to Section 105 ofCERCLA, 

42 UrS'G-§ 9605, codified at 4Q G J.R, Part 300, and any amendment 

"DpoafiOn and tdmnte^^ shall mean all aictmtifes th 

aimimved or develot)ed bv EPA pursoant to SectionA/1 (Performance of 

PefCTdants) ami the SOW, and rnmntenance^ monitoring, md-ehfhre^^t'n^ . 

Cpntipk^a^^ 

*'PaiajgiT4>h"'$haU mean a portion of this: Consent Pecxee idatitified l^ 

or an upper or lower case letter^ ' 

"Part^'' shaU inean the Umted StarteSi tiie State of Georgiai and Settling 

•TPast Response Costs" shaU mean all'<»st^ inclu<fiiigi^ 

indirect costs, that tiie United States paid at tile Site through Aprd 7,2011, 

plus Interest on all such costs which has accrued pursuant to 42 U.S.C. § 9607(a) tiuou^ Such 
/• ' . 

date.^ - • .V. •• ! -..--v; 

"Pte^cmnairce Starrdard^' shan ntean'tee cl^mtte standards and otiier measures of' 

^Pteintif&" shaU mean the State of Georgia. 

10 
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'Troprietaiy Controls'* shall easements or covenaiits ranning with die land that . 

(a) limit land, of created pubu^ tb 

common law or statutoiy law liy aninstrument tbat is recorded % the owi^fh the appropriatB; 

iaijd'iwprd^'olB . '• v , r' • 

'^LCiRA^ diaUmeanttieSoIid WasteXli^posal as 

seq. (ai^ Imowa as the Kesdi^ and Recovery Act). = ; 

>%eooM of pec^ idiaU me^ tire EPA Recpid of I>ecis tofhe' 

Site signed on Septem:hd: 27,2010,1^ the EPA R^ Si^reifund Piyision pireetbr^ and all ; 

attacluneatsithieaetC. 

'IReaihei^ Ac^on" shidl 

to perform; imder i^ Consent Decree m iimpiemimt ih^ 

jGhal 

meliiding of Tngritiitiftnal .Standard 

SectiphTO^Vn 

^Ranedud A{^on Worie Plan'VahaU mean di^ 

Paragr^h 11 of Ms Gohseat Det^ ahd.ai^vedhy EPA, and ajoy moc^catiohs diiere^ 

**Remediai I>esign7 shall mean those activities tovbe undertaken Iby Settlii^Perf^^ 

Remedial Xlem^/Wpdc Plan: 

11 
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"Remedial Design Work Plan" shall mean the document developed pursuant to 

Paragraph 10 of this Consent Decree and approved by EPA, and any modifications thereto, made 

pursuant to this Consent Decree. 

;"$ection" shall mean a pprtipn of this Consent Decree identified by a Roman numeral. 

"Settling Defendants" shall mean fiiose Parties identified in Appendix A, who are eifiier 

Settling Perftmamig Defendants, Settling De Mwmir Defendants, pr Settling De Mninm State 

Agencies. , 

"Settlipg De KSMmvs Defendants" shall mean fiiose Parties identified in the Cost Matrix 

in Appendix C who have signed a sdgnature page and, with fee exception of W.R, Grace & Co., 
• , r 

remitted payment .in fiill to then steeriiig conmiittee representative prior to EPA's execution pf 

this Consent Decree. 

"Settling De Maunir Federal Agracies" shall mean feose Parties idratified in the C(^ 

Manix in Appendix D-2 and the Army Air Force Exchange Service. 

"Settling De Mremis Parties" shaU mean aU Settling i>e A/OT/WW Defendants, Settlmg De 

Minimis State Agencies, and Settling De Minimis Federal Agencies. The criteria fer qualifying 

as a Settling De Mmmir Parfy are set forth in Appendix K. 

"Settling De A/bnmu: State Agencies" shall mesm those Parties identified in fee Cpst ; 

Matrix in Appendix E. i 

"Settling Federal Agencies" shall mean Settling Z)e Afoumir Federal Agencies and 

Settlmg Non-Performing Federal Agencies. 

"SettUng Non-Performing Federal Agencies" shaU mean feose Parties identified in 

AppendixD-1. 

"Settling Perfoming Defendants" shall mean those Parties identified in Appendix B, 

•• • • . 12 ^ • 
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"She" shall mean the Alternate Ehe^ Resources, Inc. ("AER") S\Q)erfiihd Site, 

of the AERl^peiiy;, depicted 

"StMe"shallmeanitoe State of Georgia; 

' "$tate Irrterim Response Grists" mean all colh^ induding direiet and indirect costs, 

(a) paid by the Sl^% cpnnecdoniMth aad.die Efife^ 

Future Re^po^ cost^ ihcltuhng, butnotHpn 

and indiiisct (^sts; that the State mcUm ijn^ or d^elopii^ pten^ repPil^ and other 

deUverablessubimttedpttusuaint;tollida Consent 

Work, or otherwise implerriimtnig, bverseeih^ enforcing diis Cbiisent Decree, ihcliidiiig, but 

not limhed to, payroll costs, contractor costs, travel costs, laboratory coste, the costs incurred 

brh not limi]^ of aftdrney any mphi^ j^d to secure acce^ ahd/pr^^^ 

secure^ uhplement^ iimiiitory: 

tOi the amount of just compen^On), XV (Emergency Response), Paragraph 47 funding for 

Work Takeover), and Section X>DG (Community Relations). State Future Riesponse Costs ̂ hall 

42 U.S.C. § 9607(a) during the period from April -?, 2011, to die BBFective Date. 

-13 



Case 1:11-CV-00163-JRH-WLB Document? Filed 02/09/12 Page 17of 118 

**State Past Re^ all including, btit not limited to, dii^ 

indiiect costs, that the State piaid at Of in connection \vith tlie Site tlnxmgh April 7,2011,=plus 

imemst oniall sticha aomied pwsuant to'42 tJ;S:C^§; 96Q7(a) tjoougihsii^ 

Transfer" sh^ to sell,' assigji. Convey, lease, mortgaj^, or grant a.security: mterest 

im or'where used as a notrnj, a saiej. asagmhei^^ 

by opeiati<mof laworothfarwise; 

GM<!XU^ 42 U.S.G. f 9^1<l4); 0>)any p6Uutant Or;cphtanu3j^ 

CERCLAi 42 U^SiCi §??^lX33)i arid (^^^sdidira^ Secdpn lO^^t^RO^^ , 

y.S.C. § 6903(27). • • •• • 

"Wotid' shall mean all activities and dbUgatimis Settling Performing Defendaots 

XXVil (RetentiMi of Records); 

14 



Case 1:11-CV-00163-JRH-WLB Document 7 Filed 02/09/12 Page 18 of 118 

:V. GENERAL PROVISm 

,5. Objectives of the Parties. The objectives of the Parties in entering into this 

Consient DecTK are to protect public health or ;wel&re or the environment by the draign and 

and the claims of the Settling l>efendants, y^ch have been or could have beea asserted against 

the United States, the State, or any other Settling Defendant, with regard to diis Site as provided 

in this Consent Decree. The objectives qf the Parties in entering into this Cqns^tDec^ also . 

arei 

pmsnant to Sections 113(fK;2) and 122(g)(5) of GERO^ 42 U.S.CX §§ i9613(0(2) and 

(a) j^cttliinp Parfnrmiinp Defendants. Settlmg PerfomiiiigDefeiMiants shall 

finance and perform the Work in accordance with this Ck>nsent pecree,^^t^ the SOW, and. 

:Cqnsent Decree. Settling Peiforining Defendants shall pay the Urnted States rmd the: State for: 

(b) 

the Work, including obligations to pay amounts due tmder fiiis Consent Decree, are joint and 

severah In the event of the insolvency of any Settling Perferming Defendant or the failure by any 

15 
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(c) Settling Nop-Pftrfomninp FeHejial ApennipJt The Settliiig NQh-<^Peilfcain^ 

Pan^tai^ 5:$^ beldw^ to iesblvelh^ol^ati Past;Respph%:C 

as lecoyiei^ 42;U.SiG; § 9607, ihain^ 1^ the 

(d> " Setlhhg £>e Aferfmis Partiiesi SettlingBg Mwfim/y Pam'es:^ 

the amount d^ignated fdr^each Settlkg Minimis Paityi in accordance Mih the Co^ 

land i^^yided in this Peoee., Setti^ and Settling Pe 

m 

7- Compliance • With Applicable Law. All aiaivities tmdertakm 

[.in:i 

die requirements of all applicable fed^ Settling Performing 

fedcM ̂  lavl^^:^ :foi^ in the R£U>^ |^ Theiactiyities ^ 

omduc^ pursue to this Cortsent Decree, if jq^ved by EPAj shall be deemed to. W c^ 

uiiththeNGP. 

I . r. 

16 
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8. Permits. 

(a) As provided in Sectira 121(e) of CERCLA, 42 U.S.C. § 9621(eX and 

Section 300.400(e) of die NOP, no pennit shaU be required for any portion of die Work 

conducted entirely on-Site (Le., widiin the aieal extent of contaminadon or in very close 

prpxinuty to the contaniination and necess^ for inqil^entation of die Work). Where any 

portion of the Work that is not oii-Site requires a dsdepil or state permit or approval. Settling 

necessary to obtain all sudi permits or approvals, 

(b) 

Section XDC (Force ̂ eiire) dir airy delay in the perfonnance of the Work resulting finm a 

failure to obtain, or a delay in obtaining, any permit or approval referenced in Paragraph 8(a) and 

taken aU other actions neqessaiy to obtain all such peimits or tq^novals. 

(c) This Coiisent Decree is hot, and shall riot be coiistrued to be, a pemiit 

issued pursuant to any federal or state statute or regulatioiL 

VI. PERFORMANCE OF THE WORK BY SETTLING PERFORME^G DEFENDANTS 

9. Selection of Supervising Contractor. 

(a) All aspects of the W<^ to be performed by Settling Performing 

Defendants pursuant to Sections VI (Performaitoe of the Work by Settling Performiiig 

Defendant), Vn (Remecfy Review), VQl (Quality Assurance, Sampling and Data Analysis), IX 

(Access and Institutional Controls), and XV (Ehlergmcy Response) shall be under the direction 

and supervision of the Supervising Contracted:, die selection of which shall be subject to 

disapproval by EPA. No later than die lodging of this Consent Decree, Settling Performing 

17 
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fcy iffli SMiau. i,i 

agtialilyassiiiaDce 

BoVirdra^^ 199;^, ty 

; a copy of tt» propose ccttrtractor's Quality Mai^ ThaQMP 

['in:; 

• (GA/R-2)"(pPAi^Q/B'i<)l/0{)gi:Marc^2001vjFassufidX^ 

^ EPA yriU issue a notice of dis^}iax>val tff an au&mi^ 

o^^udiiig liiijiig of the {ni^poised Setilmg Pi^^ 

Defi^di^pd^^ SettiingPofte^ 

aft» a reasonable opportunity for review and comment by the State, before the new SiiperviCTng 

ors 

If EPA disqjpioves a piopo^ Supervising Gpntiactpri EPA wiU notify 

Settliog Pe^ Defendants M writing. Settling Perfc^^ Befbulffiits shaU sn^ 

and the State a list of contractors, including the qvtalificaticms of each contractor, that would be 

acceptable to tiiein witiun 30 days of receipt^pf l^A^ diseppiov^ 

pri^sed, ;]^A vtiU^previde^^^^ of theinames of my contiactDi(s) ihat^^^^ 

and an authorization to pioceed vidfe re^ other cphtractors:. Perfeiriiing 

D^epdants ni^^ cpntiact^ tirim tiiat tist^^ and shall notifjr EPA 

18 



Case 1:11-CV-00163-JRH-WLB Document 7 Filed 02/09/12 Page 22 of 118 

and the State of the name of the contractbr selected within 21 days of EPA^s audioiization to 

proceed. •••••••• 

' (c) IfEPA fails to provide written notice ofitsaudiorization to proceed or 

disapproval as provided in this'Parag^h md diis faduie prevents Settling Performing 

Defendants from meeting One or more deadhnes in apliin q)proved by EPA pursuant to this 

Majeure):' 

10. Rfiingrfifll negjpn i: 

(a) In accordance with the schedules established in Sections IV(A),IV(B), and 

IV(P) of the SOWy Settling Performing Defendants shall submit to EPA and the State a 

at the Site C^Rernedial Design Wodc Plans" or '*RD Work Plani^. The Remedial Design Work 

Plans shall provide for design of the remedy set forth m the RODy in accordance with die SOW . 

this Consent Decree, and/or the SOW.- The Rmedial Design Work Plans and all other . 

deliverables required as part of the Remedial Design, as set ferth in the SOW, shall, upon 

(b) The soil cOmpoiimit of the Remedial Deisign idiall include, but not be 

limitod to, all deliverables identified in Section IV(B) of die SOW. 

(c) The groundwater component ofthe Remedial Design shall include, bi 

be limited to, all delivoables identified in Section IV(D) of the SOW. 

(<^ Upon tpprovad ofdie Remedial pesign Work Plans by EPA, after a 

19 
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Safety Plan fpi: all field activities to EPA and the Settling Peafomun^ P^fendants shall 

pnisuant to Section ̂  (EPA ;^^^^proval of Pl^ aii^ Submissions). Unless p&env^ 

directed ̂  EPA* Settling Petfonning Defendant^ shall not cOmmenoe finlh^ Reme$ Deagn 

acfivhia at die Site prior to ̂ Jisoval of the Remedial Design Work Plans. ; 

(a) In accordance vrith the schedules est^lished in Sections rV(C) and IV(]Q 

of the SOWj ̂ ttiing Performing Defendants shall submit to EPA and the State work plans for 

Work Plans^. The Remedial Action Work Plans shall proride for constrturimi and . 

inq>l^eDtatipn of the ̂ erfy set for^; in the ROD and achievement of the Perfinmance 

Standard^ in apcordance with tins, Consent Decree, tiie ROD, the SOW^ and tire design plans and 

spedficatipns deydoped in accordance-mth the Remedial Derign Work PlariS and rqyprpVied by 

EPA.' iTheRemedial Action WotkPlanS; and all other. di^v«nbles requued as part of the 

Remedial Action shall^ tq>on cqtproval by EPA> be.incprporatedintPiand enforceable und^ 

Consent Decree. • 

Q>) 

limited to, all deUyetablesideotified in Section iy(Q of the SOW.. 

: (0) 

be liihitBd fo, aU.deUyeiables identified in Section iy(E) of the SOW^. 

20 
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• (d)- 'Ujk)] a 

leai^i^le'dppo^^ fOT ahd comm^t:!^ thb St^ Sdttlii^ Peifoi^^ BeJ^indants L 

shallii 

Siihn^^ UMi^s directed by: Setd^ 

onrmQa<$ p Remedial Action a^vidps at the Site pnpir b 

Action Woik Plans. 

' 12, ' Settlihg Peifonnihg Itefeiidants shall contihue to implement tiie Rentedial Action 

until'the Petted are a^eyed. Settling Perfdrmihg Itefoteteits s^ 

OAM so lonig'thereatfhte as is ie<pn^ ' ' 

13; of SOW or:R Worlf Platis. 

' - fiPPA delea^^ ifieditithe 

tiie^Rbl)^. in the ROD, 

in the SOW and/er siiic^^^ w^ ^ ' 

plans, or EPA may issue 

Diefehdants of snch modification. 

remedy set forth in the ROO'^ inclndes remediating, te Peitennance Stendaids, all soil, sei^ 

andi^undvvater^^c^ tb tiie Site, includiiig contamination tiiat is i^ on 
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or beyond the AER Fropex^ b(nindai7, foUowmg tile sampln^ 

Settiii]^ Perfinimng 1^^^^ ROD and the SO W If Settling 

Peifolniing Del^^ modification they m^, within 30^days. after EPA'S 

(b) The SOW m be nicNfified: © innccmda^ 

lesoMoii^ in accondance'Mfiifhe^^£^ dispute. Themo^iMbh shaU 

incmporated iioto and enforceable lihder this Consent Decree, and Settling Performing 

Defendants shaU inmlbmentanwoik req^^ Sett!kg:Peifoiming 

Action 

Wbik Plm under Piungiaphs^ 10 or 11,.as appropriate.; 

(c) : Settling ; 

mi 

(d) hlothii^inihisParaip^ihiEdl be^constriiedtoM 

14; : Nothing in this Chnsent Decree^ the SOW, or tiie Rem De-qgn nr Remi^at 

Action WoricPiahscohstitntes a tyiEtri^^ m 

in

die Performance Standards.. 

15. Off-Sjte Sbipment of Waste Material. 

(4) 

an off^ite facility only rf they verii^j prior to any shipmerit, that the off-Site focility is <merating 

22 
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in con^Uance with the requirements of Section 121(d)(3) of CERCL^ 42 U.S.C. § 9621(d)(3), 

and 40 C JJt § 300.440, by obtaining a detennination from EPA that the proposed recdving 

fricili^ is operating: in compliance with 42 U.S:C. § 9621(dX3) and 40 CJF.R: § 300.440. 

(b) Settling Perfr}inung Pe^daats m^ ship Waste Material from the Site to 

ah 

notice to the apprpixiate state environmental ofBcial in the receiving facility's state and to the 

EPA Project Coordmahar. This notice requirement shall not apply toianyofT-Site shipments 

vfdien die total quantity of all such shqanehts will not exceed 10 cubic yards. The written notice 

shaUiriclude the followmgmfbrmatiori, if available; Q) toe ndue and location of the receivirig 

facility; Co) the type and quantity of Waste Material to be shipped; Qii) the schedule for toe 

torment; and (iv) toe method of transportatiorL Settling Performirtg Defendants also shdl notify 

changes in the shipment plan, sudi as a decision to sMp the Waste Material to a different out-of-

state fricility. Settling Performing Defendants shall i»ovide toe wiitten notice afier toe award of. 

the contract for Rmetoa} Action construction and before toe Waste Material is shaped. 

Vn. REMEDY REVIEW 

16. Periodic Review; Settlirig Performing Defendants shall Conduct aztyStodies and 

investigations that EPA requests in order to permit EPA to conduct reviews of whether the 

Remedial Action is protective of human health and the environment at least every five years as 

required by Section 121(c) of CERCLA, 42 U.S.C.§ 9621(c), and any ̂ licable regulations. 

17. EPA Selection of Further Respony Actions. If EPA determmes, at any tiine, that 

toe Remedial Action is notprotective of human health and the oiviromnent, EPA may sdect 
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further i^pohse actions for the Site in accordance witii the lequiremeiits of CERCLA and the 

NOP. 

IS. OpDOrtUnitV Tn rrnnniflnt Rattlinp Pfrrfrtrminp an/t, if hj 

Sections 113pcX2) 117 of CERCLA, 42 U.S.C. § 9613(k)(2) or 9617, the public, will be 

provided With an opportunity to comment on ai^ iiittiier response actions imposed by EPA as a 

result of tiie review conducted pursuant to Section 121(c) of CERCLA and to submit written 

cpnmaits for tbe record duririg tiie comment period. 

19. SettKuff Perfnmiitiff DfifflriH^Tits' Obligation To Perform Further Response Actions. 

If EPA selects finiher refuse actions for tiie Site, EPA inay require Settling Perforriiing 

conditions in Paragraph 95 or Paragraph 96 (United States' Prlc- and Post-Certification 

Reservations) are satisfied. Settling Perfomung Defendants itiay invoke the procedures set forth in 

Section XX (Dispute Resolution) to dispute (a) EPA's determination that the reopener conditions 

pf Paragraph 95 or Paragraph 96 of Section XXII (Covenants by Plaintiff are satisfied, (b) EPA's 

determination t^ the Rranedial Action is not protective of human health and the environment; or 

(c) EPA's selection Of the further response actions. Disputes pertaining to whetiia: the Remedial 

Action is protective or to EPA's selection of fintfaer response actions shall be resolved pursuant to 

Paragraph 78 (Record Review). 

' 20. Sulnnisslon of Plans If Settling Performing Defendants are required to perform 

further response actions pursuant to Paragraph 19, they shjall submit a plan for such response action 

to EPA for approval in acairdanoe with the procedures of Section VI (Performance of the Work 1^ 

Settling Performing Defendants). Settling Performing Defendaiits shall implement the tqiproved 

plan in accordance wife tiiis Consent Decree. 
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VDL 

21. fhwiitv As«iiranr>> 

(a) SetdiQg.PisrfonhiDgJ>B&^^ 

in. 

accbidfflee w Assuraiia Project Pl^ (QA/RS)" (EPAiQ40/B^ 

61/003, March 2001, 

5)** i^A/240/R-62/009j: Dec^ba 2002),: and subs^ilent 

shaUii^ly <miy to prOcdduresckmdiictedafter notiflcatipzL 

(b) 

,(^p|k)rlui^ for review ̂  coinment fay the State, a QuaUty Assur^^ 

isonisisteatyia&^l^ If rdevant to^ -

ih 

QAPP(s) aedireviei^ md f^proved by i^A sheU be ad^ 

aiEQ^fTOOee^^ unitothu Gohs^ Setdihg'Pei&rhung De^dan^ 

are toi= 

lii 

[ eDsi^ diat'such labdr^^ 

samples submitted 1^ ̂ A puisuant to the QAPP qoality.assurance momlormg..,$et!l^ 

Peifpimmg ensure that the labbratoTies th^ uti^ 

to 

Accepted EPA niethods consist of those methods that are:docuinented in the *^S£PA Contract. 
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Laboratoiy Program Statement of Work for Inorganic Superfund Methods, ISMOl and the 

"USEPA Contract Laboratory Program Statement of Work for Organic Analysis, SOMOl .2," and 

any amendments made thereto during the course of the implementation of this Decree; however, 

upon approval 1^ EPA, after opportunity for review and comment by the State, Settling Performing 

Defendants may use other analytical methods which are as stringent as or more stringent than the 

CLP-approved methods. Settling Performing Defendants shall ensure that all laboratories they use 

for analysis of samples taken pursuant to this Consent Decree participate in an EPA or EPA-

equivalent QA/QC program. Settling Performing Defendants shall use only laboratories that have 

a documented Quality System which complies with ANSl/ASQC E4-1994, "Specifications and 

Guidelines for Quality Systems for Environmental Data Collection and Environm«ital Technology 

Programs" (American National Standard, January 5, 1995), and "EPA Requirements for Quality 

Management Plans (QA/R-2)" (EPA/240/B-01/002, March 2001, reissued May 2006) or equivalent 

documentation as determined by EPA. EPA may consider laboratories accredited under the 

National Environmental Laboratory Accreditation Program ("NELAP") as meeting the Quality 

System requirements. Settling Performing Defendants shall ensure that all field methodologies 

utilized in collecting samples for subsequent analysis pursuant to this Consent Decree are 

conducted in accordance with the procedures set forth in the QAPP ^proved by EPA. 

22. Upon request. Settling Performing Defendants shall allow split or duplicate samples 

to be taken by EPA and the State or their authorized representatives. Settling Performing 

Defendants shall notify EPA and the State not less than 28 days in advance of any sample 

collection activity unless shorter notice is agreed to by EPA. In addition, EPA and the State shall 

have the right to take any additional samples that EPA or the State deem necessary. Upon request, 

EPA and the State shall allow Settling Performing Defendants to take split or duplicate samples of 

26 



Case 1:11-cv-P0163-JRH-WLB Document 7 Filed 02/09/12 Page 30 of 118 

axpr s^ples tai» as part of Plai^^ 

li^iementMon of ; 

- 23: - via 

'atectnniic mediae df the ri^ts of aU'Satnpling and/or te 

of on 

24. 

St^ retain all of thdr .information galbering ̂  inspection authoriti^ ami rigjits/including 

statutiBSor. 

regulations. 

DC 

ai^odi^ real piDpktyiviiere accessorial 

CitS:' 

m 

^ their h^resenf^e^^ coattnEO^^ with'access at ̂ leasohable times to^fh^ 

Site, or siichdflier real prt^of^ 

(i) Moniiorm ^ -

(ii).- Voiiying any data or iiifinmationi States or 

C^i4ucting ipyestigation& regarding c<m 
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(iv) Obtaimng samples; 

(V) Assessing the need for, plmming, or impIemcQtmg additional 

response actions at or near tiie Site; 

(vi) > Assessing inq>Iemealali(»i Of quality assinance and quality control 

; practices as defined in tte fq)pixr(red QuaUty Assurance Project Plans; 

(\di) Iiiq>l^entihg the Work pursuant to the conditioiis set forth in 

vParagr^h 99 (Work Takeover); 

documents maihtaihed or generated by Settling Porforming Defendants Or tiieir agients, 

oorisistentA^ Section XXVI (Access to Informaticm); 

(ix) Assessing;Settlmg Peifotniing Defendants'corhpHancewiA the 

Consent Decree; 

' (x) beteiminj^ vdiether dte other real property is being used in a 

nianner that is prohibited or restricted, OT that niay need to be prohibited or restricted under 

the Consent Decree; arid 

(xi) Impi^eiitirig, naoitttariiig, maintaining, reporting oh, and aiforcing 

(b) conimtticing On the date of lodgmg of the Consent Decree, ^hSettfing 

Defendants shall not use the Site, or such other real property, in any niaiiner that EPA determines 

will pose an unaccqptable Jo human health or to the environment due to exposure to Waste 

Materials, or interfere with or adversely afiN^ fee implementation^ irrte^ty, or ptotectiveness of 

the Remedial Action, the r^trictimis feaU include, but trot be limited to: (i) limiting future Site 
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use to commoxial, industri^ ai^orrec^ pmposes; and 0i) at 

the Site; and 

(c) si^S^ihgDe 

(i) Execute, and record in the ̂ ppropn^ 

Gontrdls that: (1) gtanta Of acc^ to ooioduct any:acdvity r^ 

Deqr^ including; btAnotiiin^^ iistiediin (2) g^ant 

die right to enforce the land/water use restrictions set fordi in Paragi^h 2S(bX including, 

Imt not iiinited to; tite sped^ listed thettein and any laiui^ 

Ustdlin diieJCh^P^ as;fit!^)SpMifi^ 

The Pippiietdy Controls shaU be; 

Moviiing persons, as determined by EPA: (l ) the United States, on bdialf Of EPA, and its 
.•••••• • " • -1 • 

dteir reprKoitetiyes; and/or (4)^ grmtees. The; Proprietary Controls, other 

: than grM^ include a di^giteddn that EP A (teid/Or the 

State as^ipropriate) is a '^Ird^party benefidary," dlbwing EPA to mdntain die li^t to 

enforce die Propiietary Controls vnthout acquiring an interest in real property. If any 

Ptoprietary Controls are granted to ̂  

. ParagRtph 25(c)(ii)(3X then such Settling Defendants shall rnonitor; maintain, report on, 

. sM edforce such Propnet 

(iii) JMacdrrddicetvilh the schedule sd foirth^^^^m 

EPA for review and approvd nodding sudi red property^ 0) a^^4itatt Propri 

in substantially the fptln attached hareto as Appendix J, that is enforceable under State law, 

and (2) excqit with respect to Settling De Minimis State Agencies, a curreiit tide ininirance 

29 



Case 1:11-cv-00163-JRH-WLB Document 7 Filed 02/09/12 Page 33 of 118 

;(exde^ yidien EiPA y^yesthe lelea^ OTsubOrd^^ of s^hpriiar liens, CM: i^acvinbranc^ 

or ydieo,. despite best efforts^ Settling fferfhrmfTig- TVifenHfliitg img to obtain r^e^e w' 

suboidinadon ofsuch prior UJens Or encumt^^ 

(iy) vrithin lS da^; of IPA's j^proyal and acceptance of tbe^i^^ 

i^ntioi and the title evii^ce} tg)date riie title seaich]m is dcterniiTi^ that rint 

lias declined since the efiEbctive d^ 

tii^title adversely, lecord the Ptoprietary^Gontiely^ 

lEPA vrith a final title inisurai^ policyv OF othn finai evM 

t's 

iecdiding stangis^ If the Prbpnetiay Grm to be conveyed to tiie United Stated the 

1 l^pprietary title evidence (incliiding fLnal^e evidence} shaU l^ 

; accordance vvith the U. S. Pepaitinent of Justice Titie Staip^^ 

sufSdoicy of title shaU be obtained as requ^ 

26; If the Site, or any other ieal property wlrereacctes amd/or land/water use irestri 

arelneeded^ is ovnied or cbntioUed by persdns^otiier than cuty Settlii^ Diefendant, Setding 

Perfbrniing DefaidantS shall use best efforts to secnre finm siich persn 

(a) an aeaeemeat to provide access thgfeto for the Utirted States, the State anH 

CQhdiwt ahy activity regarding the Gopsent Deci^ Iwrt not liniited tOj the activities tisted 

in Paragraph 25(a); 
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(b) an by 

United Stetes, to refirm l^m using the Site» or such other real propMty, in toy manner that EPA 

to Wa^e Mate^^ or adversely affect tHe 'iiniuemi^^ 

land/water use iestnctions listed in Paragt^ 

(c) G) lhe^^cTOuh(^ and recordhtioh^^^ 

<ffPrqpnetary Controls^ thatii^ a n^tof ai^S to conduct any. actiy^ 

t;itt.: 

(2) grant the li;^ to rafproe the land/water use restrictiohs 

but not lindted to^^ specific restrictions listed toerem and^any land^^ 

theipAP. - ^ ^ V .V. -

:(ii) ThePioprietatyCkmtrolsshaUbegiaiitedtopneprmOTe^^p^ 

following peisdnSj as deteimiihed by EPA: (1) the Uiiited States; on be 

and toeir iepiesBntativeSj and/or (4) other ^lOpidate; grantees. The Pipprietaiy Cpntrolsi, 

Other toan those gruited tp the Unitod States, shall include a diesitoiafion fiiat E^ (and/Pr 

the State as q)pippriate); is a •Thud party bepeficiaiyi" aUpvwhg EPA to nraihtoin the lij^ 

to enforce the Pixtonetaiy Control without acquiring an int^est in real ptoperty: If any 

i-aie/j 

Parato:aph 26(c)GiX3), then such Settling P^priiiing Defendants shall moiiitor> inaintain, 

r^prt Pto-aud " 
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(iii) In accoidance with llie: scheme set 

Perfimmng:Defendants sfaaU submh to EPA for review andi^pioval n^axdiiog 

piojpeily: (I) adi^Pipi^etazy foim attadi^'l^^ 

Appendix J, that is enforceable under state law, and (2) a current title insurance 

ivesi 

: or wnen, despite Best i^itSj Sett^g-Ferfi^mg^D^ 

: , iSubpnlih^ohofsuGhi^^ • 

0^vj.:,Mlhinl5;da^ of ̂ A's approve 

r GOnhroi and tlte titleievidence,, fferfnrmjng updatei&e title s^rch 

lis determined that nothing hasnccxirred since the effective date ofthe ; 

commitment, or other tide evidexkce^ to 

shaU'be recorded records ofGce. Within 30 dsQrs of the rec^^ 

nth a final 

- title insurance policy. Or other final eyide^ of title:ac^^ to ̂ A, ai^ a cdrtifiedi^^copy 

Proprietaiy Controi is to be conveyed to? the United States, the Proprietary Control and l^ 

Department of Justice Tide. Standards 2(k)l, andiapproval of die sufficiency of title miist be 

' obtained iasiequn^^ by 40 , 

27. For puposesof Paragraphs 25 and 26, 'liest effiats^ includes thepsQrment of , 

reasonable sums Of money to obtain access, an agreemeqt to restritn land/Wat^ use a Proprietary 
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Con1n)^^l^ iand/or an:%i»iB]X^ to release: orsubci^^ If, .\yiid:!m 

previde^access ias^ by Paraj^livl^a), Settli^^ Defend^^s^ poron^y: 

notify ftelbu States -in wnteogj-and shaU- iochide; mt^notifioatiQn asinnnuay dfrtbestepts 

5. I^ in 

accordance wi& the schedule set forth in or estabHdted: by the SOW^Settling Performing 

^use( 

'CbhtrblSii asiequir^yby Pa^ 

2^cX0f a^^oementfrem thB.ltel<^ of |nib^ 

Uensor;) 

notify: tire Uhited^^S^^ wtitihg,;ahd slteU iiidude intfaat npti£catidn a 

SettHng Performing Etefeiidaiits have taken to atternpt .to^coni^fy \vi^ Paiagr^ The 

United-Statesnify^ as ih deems si>propriate^ assist Settis^PerfortuingE^^ 

agreteneats tQ^^ Ihnprietafy: Contedls^^w^^ snbordiriatioh 
/ ' ' ' 

of a^prior/Hen or eocirmi^ S^ing PeidEormmg Defend^ shall reimburse^ 

fUndOr Section XVI (PtpaentsfOrResjponse^GosteXiraaUcosts'inc^ 

United 

and/oridrerelease/subordixiation of prior Ui^ or encumbrairees ihchidiiig; bidiret Imiited to, tiie 

i / If EPA deteimiires thatlhstitiitiQnal C^nliols^m^ 

regulatiohs, orchirence^ restrictions, <»: other goveinmdital oontrois are ireeded, Settlmg 

PetfohaungDefehdahts sl^ cooperate M^A's and the;.Siate's effo^ to secte^ 
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29. 

Staiie reiyn all of their acc^ auiboiities ail^ 

laidaiiypil^ 

30. .. .... 

i, monthly jnwgtess rqwrts that; 

(a) d^cribe iher^oM^.w 

De^ dinihg the 

ah other dhtajeceived cH^ or 

including, but not liimted to, < 

scheduled for dieoi^ ̂  weelQ.and^^ relating to the progress of 

constnjtpdi^ critical path diagiams, <jantt charts o^^ 

or 

a 

Or 

platis OT Oth^ scl^ DehaidM have proposed to 

activities 

in the fiekt isix 

weekis. 
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of Completion). If requested by EPA or the State, Settling P^bimdng lMend 

31. 

described in hdty, nwludinfe btitnot 

no; later tiian sevra days pnof to the: 

arerequired:tdreport:p^ Seetion:iajof eERGIA;42 IJ^iS.CL §: 

9603, or 

42 U^.S;C. § 11004; Siimiing Pedrormihg Defehdrate shaU, 

the ev^ of the imavrniabiUty of the EPA Pmject CooidinatO or, in the evein that neith» die 

EPA Pioje(n Coordinator nor Alternate EPA Project, Coordinator is availablei t^^^ 

are.m 103 or 

JPCRA Section 304. 

- 33. Within 20 days of the knowledge of such an event. Settling Perfonning Defendants 

shaU iurnish to EPA and die State a written report, signed by Setding Perfonning Defendants' 

Project Coordinator, setting forth the events that occurred and the measures taken, and to be taken, 

in response thmeto. Within 30 days of the conclusion of such an event, Setding Perfonning 

Defendants shall submit a report setting forth all actions taken in response diereto. 

, 1 " . :i 
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^Iny EPA in acfp^^ 

^writtatcopies of iMI suchjjan^jre^^ 

by or tiie State* Settling Perfotmii^ Defendai^ ̂ 1 submit in electrcauc fomi aU oraay 

ppiiic^ of aoy deliyHE^lies Settling P^otm^ 

35. 

:aO:) 

XI. EPA APPROVAL OF PLANS, REPORTS, AbTO OTHER DEUVERABI^ 

3<5. Initial SybigissioPS. 

review and comn^^ 0) ̂ rev<^ in .wfao sndpii^on^^ 

(ii) ap^ye 

submission; or ^v) any ccnnbination of the foregoing. 

;EipAid^ :to inrc dCfiic^^ 

woi^ cause; substantial disnipd<^ to the/WcH^ 

dis^p^ved due to matmal defects and the deficiencies in the initial subanssion under 

considmndon^indit^ Mth ba:k of acc^table plan, repint, or del^ 
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37. Resobrnissions. Upon receipt of a notice of disapi»oval under Paragraph 36(a)0ii) 

Or (i^ wif i Mtice Of 

Setdbg s^haU, vviihm;30 d% such longer time as ]^A ih ' 

fsut^ noticOi cO^^ reSubmiltte/i^^ or oilier 

Af^ rewew Of ̂  rosh^^ lept^o® other ; 

Or in part, die resutoiission; (b) i5)proye die resubmission upon g)ecified conditions; (c) modify 

. ̂  rOsijAnhii^oa; 

Pafermingljiefimdantstpco^^ or'(i^ ahy combii^^ 

38; iMate^'Defec^ tf ah initialhr sulmaitted or resubmitted plan, reboft. or otha-

dehiieiable cohhtms a inat^^ delivefable is di^sq^^ 

or 37<iuetosush > 

defect shiaiU constitute compliance for puipOs^ of JNuagraph 82. The pio\daOns of 

Section XX OP|i#i|fe|feifohiti<m)S^ 
and pai^ient of any ̂ ulated peoalties regarding SettUng Peifpi 

under this Section. 

35K , TnTplemehfafioii Upon 

under Paragraph 36 or 37, of any plani repOii or other dehverabie, or a^^ (a) such 

plmi, reporti or other deliyerabie^ Or pofdon tl»^^ sh^vb^^ 

underfoisConse^ Decree; aodO^Bettlin^^ shi^ta|te^]^a^^ 

by SiK:hpIan, ;r«po^ or other deliveiable, or portion feereo^ subject onfy to the^^ 

i,in';i 

i^lbof 

m " • , 
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(Stipulated Penalties). 

Xn. PROJECT COORDINATORS 

St^ aia^EPA^U noj^ ea<^ dtb^ m 

th#r les^^ Fipject Cpoidinatcm and Ahernate;^^ M a Project 

CocffdinatorvOr Alternate PfojectCooiddnator initially designs^^ die 

suaiessOT^^^^i^ giyen to the other paities at le^ five working d^ 

imless inyiracticabi^ actual dr^r the change is inade.. Settling 

die t|»lim(;»l ei^^ adiequately oversee aUa^ects of die^^^:^^ Settling 

Defendant in this inatter. He or ̂  may assign other repreisenlatives, including other contractors, 

to serve as a: Site represent^ oversight of peifinmaiice of daUy opoidioiis duiii^ rem 

activities^ 

41; Plainti& may desigriate odier repre^tatives, mclud^ 

prOgn^ of any activity raidertaken pursuant to this Consent Decree. EPA*s Project Coordinator 

and Alteniate Project Coordinator shall have the authority lawfully vested in a Remedial Project 

Manager (^1^ and an\^-^Sc«ne Coordinator (OSC)i^ the N<^/46 EPA'S 

Pmject Cpd^^ Coordmator shaU have aiithonty,.consis^;\^ 

to halt any Work required by this Consent Decree and to take any necessary response action vdiai 

he tor idle detmiii^^ con^onS at the Site constitute M eriiergency situatiOri or rnay present an 
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immedijrte thread OT welfia« or the env^ to release or threatened release 

of Waste! Matemli 

42. EPA'si^jectCpoidiiiatiN^andS^ 

^Coordillato^\viU meet periodic£% detaftmned and diese meetings^ at the approval of 

£1^ m^be hdd;^ telq:^^^ 

Xffl. PWQRMANGEGUARANTEE 

„ 43. : vin Older to ensuie the fiidl;andfinal'«n]^etionPf die Work, Set^ ° 

\gha11.>jrfah1igli arid tnainlMin fl pairfa initially in nf 

$7^00i000:00, for dK! benefit of jEPACharein^ "Estimated Cost of the Worii?^. The - . 

performance gparanlee,^ :!^ be ss^fiictoiy m EPA; shaU be in 

Defardahts intend to use multiplemechanisnM^ such niultiple mechanimis sj^ be lmiited to 

surety bonds guaranteeing payment, lettere of acedit, tnist fimds, esciow accounts, aM inimcmce 

pplid^:-:••• • V "V 

(a) A SI 

the work that is issued by a surety coinpahy amOng those listed as acceptable sureties oh federal 

bonds as set forth in Circular 570 of the U.S. Department of the Treasury; 

- V • (b) . One or more irrevocable letters of credit, payable to or at flie directioh of j 

EPA, that is issued by oiie or more fmancial institutipn(S) 0 fiiat has die authority to issue letters 

of credit and (ii) vhose letter-of-eredh operations axe regulated and examined by a federal or state 

agency; ,• .. 
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(c) A trust fund ©stablidied for Ae benefit of EPA that is administered by a 

tnistee 0) ^ the wthdiity to act as a tnistee and (ii)Svfadse trust operatiois^^ and 

exaxmned by a&det^ 

(d) . A policy of insuTMice thai © provides EPA with acceptable rights as a 

braeficj^ (u) is issued by ah insramce c^ to issue 

insurance poUcies^in the ̂ licable juiMictions and (b) v^ose mSurance pper^ 

and examiDed by a federal or state agency; 

(e) Adieirionstralionbytme^ornDipre Settling 

such I 

fespeictto the Eipthated G Work (plis Ite mo of ̂  odier fedqriEd pra^ 

environmental pbhgahons financiaUy assured through the use a financial lest or gumnteeX 

provided that; 8^ other requirements of 40 G J'.R, § 264.143(f) are met to EPA's satis&ction; 

(f) A writfen guarantee to fund or perform the Work executed in fayor of EPA 

by one or more of the foUowmg: (l) a duect or indirect par^ company of a Settling Perfoimmg 

Defendant, or 0i) ac company diathas a "substantial business relationship" (as defined in 40 C.F.R. 

§ 264.141(h)) with at least one Settling Performing Defendaiit; provided, however, fiiat any 

company, piovic^g such a guarantee must denionstiate to die Salisfiiction Of ̂ A that it satisfies 

the financial test.and reportmg reqmrernoits for oymers and operators set fordi in subparagr^hs 

(l)through (8) of 40 C,F.R. §264. i43(f) with respect to the Estimated Cost of the Work (plus the 

amouht(s) of any other federal or any state erivironmetita] obligations financially assured fiirough 

the use of a financial test or guarantee) that it proposes to guarantee hereunder, or . 

(g) An escrow account that provides EPA Security and rights equiyaJerit to 

those provided by atrust fund that meets the requirements of 40 CJJl. § 264.151 (aXl) to finance 

the Work in accordance vdth this Consent D^ee, the ROD, and the SOW. The escrow account 
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i:iare;i 

Sattliiig Peifbtmihg Defeddants shall include in <^h written monthly progress it^rt submitted 

pursuant to Siectioh X of tl^ Cpn^t (Repor^g Requii^ a report On fte state pf 

payments ornofthe escitnv ̂ ount At EPA-s reque^ Settling Perfcmnii^ Defimdants^^^i^^ 

ior;< 

the eScrow'ageot'm oti^ person rei^nsiblef^^^ -

Upon the issuaiice of the Certification OfConipletion of Woi^ pursuant to Paragt^h^i^^^^^^ 

remaining in tiie escrow aCcpunt may be disbursed to Settling Peiformihg Defendants.. 

44. Settling Pf^pimingjpefendante haye selected, and l^A has found satisfijct^ 

an f • • 

Defendants' smety bonds, irrevo<»ble letters of credit, and insuranpe poUeies 

Para^^hs 43(a), (b), and (d), aU in the fOrnis attached hereto as Appendix I. The escrow account 

portion of t 

to Vius uwjr iv f<*jr ixu UA T> vi.xk, TTUUV ouavijr L>vuua,; j 

^mrdinmnancepOU^ 

performed. WItiunT O day the Efifectiye Pate; Settling Performing PefeudantS^^^ 

Or otherwise finalize aU instruments or othOT documents required in order to make tbe selected ' 

;ma: 

as Appendix !, and such perfoimance guaranty shall thereiq)on be ejEfectiye. Witidn 30 days 

of tiie Effective Dale, S^tiing PerfeMing iMendants ish^ submit copies of all executed and/or 

Otherwise finalized ihstrmnaits or otiier documerrts required in cmier to inake the selected 

m 
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iaccoidance Avith Section^X^ ^otices;andSubmissioiaisX;^th'aTO to Ibe Umted Statra 

EPA, and the State as specific in 

45. IfiataiQrtiine 

), Settling P^onning Defendants provide a 

' me^ of a di^ ot guaiantee 

^e^nning De:^dantsa^ i 

lelatSng toth^: 

mechanisms unless, ptho^se provided in this Consent Pkzee, inch]dii^ bot not limitec 

y-sf 

Xinthefocm 

pre^bed by EPA in:i:^ Snmcial test san^le CPd letters a^ 

-test-samples.pdf; (b)the 

such 

oatity's 

no many 

no 

m 

in 40 C.F JL Part 264, Siil^ait H, to "closure;". "post-Kjlosure," and ' 

terms "current closure cOst 

estunate," "current post-closure cost estimalei" and "current plugging and abandonment cost 

estimate""' 

a demonstration 

under Paragr^h 43(e); and the terms "fecility^ and *1j|cardous waste fecility'' shall be deemed to 

include the Site. 
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46. In the ervrat that EPA dkemiiD£^ M any time that a piei&iQ^ 

% any Setding Section is ina4»l#lie^ m 

sadsfi^ the r^uirements set forth in this Section, yiidher due to an^^i^ the estimated cost 

of completing the Wcnjcior for any OdusTrieasbn, or in the evem thM my Settlii^ Peifoiming 

•ai 

pmsuam to this Section is^inadiequale or ofbervnse no Joi;ger.sati^es^^^&^^ 

this Section, \#ethiM .dm cost of Completiiig the 

diMeiminatidnQriastiiieeasenMcybe^wii^ . : 

; awam of studi mformatio shall obtain ahdpresem to fm a proposal for a 

l-m.] 

leipniements set forth in this Section ITGOjl; . provided, however, thM if any Settling Perforn^ 

Deferd^ oannpt obt^ OT altdhative fOrin of petfoimance guaiaotee withm 

as IS 

in the exeioisepf due ditigmce to 

obtain si^ leViSed or alternative fomi Of guMantee^ Mudi additiOitid pen^^^^ to 

exceed 3d di^s. hpt seeldng tqpprOval for a revised or alternative fonn of perfomiance guaiantee^ 

Settling Pedfonning De^danite ti>Uow the procedures set foilh in Paragraph 4S(b)(i). 

Settlingf*erfonning D^endants - inabilii^ to post a pedfOtmatiM^^^^ cOm 

Wodc shall in no way exCuse perfoimance of any other requireniente of tlm Consent Decree, 

Work in stiiet acc^r^ tMm$ of tins Cpns^ Decree. 
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47. Tife commemament of Takeover puramnt 

to Paragr^h 99: shall trigger EPA'sriglrt to recdve Ae benefit of any p^rmance goaiantee(s) 

provided pursuant to Paragraphs 43(a), 43(b), 43(c), 43(d), 43(f)^ Or 43(g), and at such time EPA 

the Work t'afceover^ Iiifpoh the^w Takeover; if(^:^:^ Te^^ 

or 

the WOik T^Mvet^rOT (b) in &e evchtlto %e peribp^ 

satbfectioh oftfae financial testeritmhpiirsuant to Paragr^h 43(e) or-Paiagia|di 

Performihg Dd^iklalnts (or in tlft case of Patagiap 

vn^tten deiii^ fiom EPA deporit Special account within the EPA Hazardous Substance 

Si^odhmd or such othi^ account as EPA may specifyy in immedMeiy avahable and vindiOut 

cc^ of completing datej as detenhined by EPAi; in addition, :^atUny time: 

EPA isinotified by die issuer ̂  a perfeimmice guarantee that such issuer intends to 

piovi#o suhafiUUe peridnnance gUaiantiKmedianisni in accordahco^with tins S 

tte date diat is 30 days prior to tl^ impending cancellation) to rbaw fuUy on &e'fi^^ 

under the thea-enstmg performaDi(^ guiuantee: AU EPA Work TakebVCT^^ not ieimbuised 
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48. 

(a) deduction of Amoimt of Perfannance Giiarantee. If 

amount^ foilli inKuagraph 43^ ̂  icmoaiQr/anniversia^p^ 

Effectiye time agc^tpi^llie Paiti^p^ -

reduction in die anmtmt of die perfimaanCe gmoaiitBe/provided puimiant m 

goa^tise;:%^ 

Settling Perfomiing Defendants slutUimbmitaivnttenpro^ reductionto EPA^ 

istudl spec^,/at a minimuzm tie esdmated cost of completing die W ;whidi 

such coist caieidated;, Jn> seeking a ledhctlon in the amoiint Of tiie^pe^Otnan:^ ^ 

guarantee, SettimgiPeTfanhing;I)efendantss£aUfoUow^diei^^ 

1 Of aiteinative form of peifprmaime gu0in|ee,> exc^ a^ 

specifically:.provided in this Paiagr^h 48(a). If EPA decides to-accept Settling Perfonmns - • 

DefimdantsVpmpo^ for a reduction in die amouid of die pofqimaiioe guarmitee, eidij^ 

amount set foidi in Settlmg Per^^ vmtten pn^sal Or to some oi^ 

se' 

in writing. %onp>A*s acceptance a reducdo in the amoimt of the perforrnance guamntOe, the 

forth in H>A-s vyritten de(^ Afosr-teceiving EPA's written decision, 

I^fendants may mduce the amOimtof die p^onnan(^ gumantee^^^ accordance with and m 

eident] 

Otherwise fnudi^ insduments or oth» :documeats required in order to make the selected 

pOrfOTnfflM^ binding in aw With Paragraph 48(b)(ii). in the event of a 

dlsputie, Setding Peifoiming 0ef(mdarits^ m^ amount of the pe^ormance gnar^ . 
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require hereun^ only in accordance with a final administrative or judicial decision resolving 

such dii^tiie i>ursiiaiU to Sectioh ?^ No tn'the fn^ or teams 

performance g^iarant^ prpyided und^ this Section, other than a ie(hiction m amount^ is authorized 

e?i»^tas|no!tpsd 

•••••••"'m 
,. (i) lf> sfieFthevBffective Diede^ Setdin^ 

change the form im- teruM of any pgdStonaiice 

HHUM , C1UUI.TW9M or 

itt ah^ agreed to hy the F^es, to request a 

proposed revised or dtemative perforin guarantee shdU be as provided in Paragr£q>h 

4$i(b)(ii)v Ai^ decision made% EPA On a pefitiiiiii Subimi^ tiiis Paiiagcaph shall be 

ma^ in l^A's sole and qm^ewj^le^d^ 

ofdiuConsentDexaeeorm ! 

(ii) Setding Peitfonm^iP^nda^ 

revised or alternative petfonnance guaranteeEPA ^'icih shall at a minimimij the-

f 
;ih 

[pr? 

or;iiM>CMipK)rated Settling PeiTfomiihgDefm 

submit such proposed revised or alternative perlbrmahce guarantee to the BP A Regional 
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Submi^pi^). EPA S^dmg Pe^oiinihg Defendants in wilting of to 

accept or reject a revi^ or ̂ temative performance guarantee subnutt^ pmsiiwt to t^ 

Paragraph. Within 10 daj^ afi^ receiving a written decision approv^ die propp^ 

revised or altet^^ pt^nnanC^^^^ Settliiig Pofiinnin^ Shall eteCutiS 

and/or pdiiinv^;£haliro all insti^ other dwuments r^uired 

^leCtdi.i^pmrance guarantee(s) legally bindii^ in a form substantially identical to the 

documents subnutted m prpppi^, and p^p 

shall thereupon beifi^^^ effective^ Sdding Pedbtniing Pefendants:s^ submit copies of 

tdl execided/t^^ pihdr^e ins^^ or odier docurnie^ 

a 

reyisednr alterr^ve in accoTd^ce widi Section XXVUl f^odces 

and Submissions),;mth a copy to die United States and and the State as specid^ in 

Section xxvnii 
(c) Release Of Perfcmitencie Guarantee. Settling Performing Defendants shall not 

release, cancel^ or discontinue any performance guarantee provided pursuant to this Section except 

as provided in this Paragr^h If Settling Performing l^fendants receive writt^ notice from EPA 

in accordance witii Paragraph 50 that the Work has beenfiiUy and finally cpmpleted m i 

with the teims of this Consent Decree, or if EPA otherwise so notifi^ Settling Performing 

Defendants in writing, Settling Performing Defendants inay thereafr^ release, cancel, or 

discontinue the p^ormance ginirantee(s) provided pursuant to this Section. In the ev^t pf a 

dilute. Settling Performing Defendants may release, cancel, or discontinue die performance 
::/r; rvv;] 
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guarantee(s) required hereunder only in accord^ce .with a fmal administrative or judicial decision 

resolving such dispute pursuant to Section XX (bispute.Resolution). 

XIV. CERTIFICATION OF COMPLETION 

49. . Completion of the Remedial Action. . 

: . (a) :WitMn;90 days after Settling Perfornuhg Defendarite conclude t^^ 

the soil and :^bundwater components of the Reniedi^;^^^^ been fully/peiformed and the;-

Performance Standards have been achieved, Settling Performing Defendants shall,schedule and 

conduct a pre-certification mspectioh to be attended by Settling Perforining Defendmts; EPA, and: 

the. State: If, after the pre-certification inspection. Settling Performing Defendants still believe that-

the Remedial Action has been fidiy performed and the Performance Standards have been achieyedi 

they shall submit a written report requesting certification to EPA for approval, with a copy to the 

State, pursuant to Section.XI (EPA Approvd of Plans and Other Submissions) within 30 days Of . 

the inspection. In the report, a reglrfered prbfessiohai en^eeriand Settling Perfonriinig * „ 

Ijefendants' Project Cbordinatbr shall state that the Remedial Action has been completed in full 

satisfaction of the requirements of this CbnsentDecree: The-written report shall includb as-built 

dra>^gs signed and Stamped by a professional engineer. The report shall contain the fbllpwing 

statement,'signed by a responsible corporate official of a Settling Performing Defendant or Settling 

Performing Defendants'Project Coordinator: ' -

I certify under penalty of law that this docuihenit and all attachments were prepared under 

my directibn or supervision in accordance with a system designed to assure that qualified 

pereoiihelproperly gather and evaluate the inforinatibri subniitted. Based on my inquiry of 

the person or persons who rrianage .the system, .or: those persons directly respoiisible for 

-- gathering the iriformation, the information subrtiitted iSj tb the best of my. knowledge and 
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buslief, true, accurate, and complete. I am aware that aie^ a fm 

famjvmg vidl^^ 

a^ completion of the prercertification inspection aid leceipV^ review of the written report,, 

aftafcasmiable opppitumty fOT r^ew;ahd that die i 

inot] 

m 

to. cpmpl!^ 

are consiiriiBih with the ̂ a^^ lem^j^ sa foidi in the as that term is defined m 

i^aa^ph 13(a). EPA ̂  set forth in the imtice a schedule for peiforinance of s 
I 

or teqirite Setdin^ Pafonmng 

submit a schedule to EPA for approval pursuant tp Section JQ (EPA ̂ Approval of Plans and Otha 

Submissions)^ Setting Performing Defendants shall perform ad activi^ described in the notice 

ini 

toi 

ResolutionX 

^ (b) If EPA concludes, based on the initial or any subsequent report requesting 

Certification of Complerion of the Remedial Action ai^ after a reasonable opportunity^ for review 

arid conun^ by the State, that the Remedial Action has be^ perform^ in accordance with this 

. socertifir in 
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writing to Setdmg Performing Defendants:^ This certification shall coi^tute the Certification of 

to, . Section XXn (Covenants by Plainti£&)^ Cerfification of Completion of the Remedial Action 

shall not affect Settling Performing Defendants' remaining obligations undCT this Consent Decree. 

50. Completion of the Work. 

(a) . Within 90 days after Settling Performing Defendanfi.conclude that all 

a 

State. 

has been fiiUy peformerh Settling Perfornmig Defendarits,shaU suhrnit a written r^rt by a 

registered professional engineer sfeting that fee Wmk has been cQDopleted in full satisfaction pf the 

requiremehts of feis Consent Decree. The report shall cpnfein the statemmt set fprfii iii Paragr^ 

49(a), signed by a responsible coiporate official of a Settling' Pofpntiiiig Defendant or Settling 

Performing Defendants: Pmject Coordinatori; after review of the wiittenreport, EPA,.after 

reasonable oppoituiiity for review arid comment by the State, determines feat any portion of fee 

Work has not been completed m accordance ̂ fe this Consent Decree, EPA will notify; Settling 

Performing Defmdants in writing of the activiti^ that must be undertaken Settling Perfcmning 

Defendants pursuant to this Consent Decree to complete fee Work, provided, however, that EPA 

Paragrtqih to fee extent feat such activities ate consistent wife the "scope of the remedy set finfe in 

fee ROD," as that tenn is defined in Paragraph 13(a). EPA wiU set ferfe in the notice a schedule : 

for performance of such activities consistent wife fee Consent Decree and fee SOW or require 
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to 

all {^vMes described accordiu^e with the:qpecifibati6ns^^^^ schBdid^ cstabli^ed 

therein, subject^to thrir nghth) invoke tiie d^pvte i«solutiQn pix>cedures set forth in Se^ 

(Dispute Resolution). "v 

If concludes, based on the mitiai or any subsequent 

with diis Consent Decree, EPA wdl so noti^ Setding Perioradhg Defen^^ 

- EMERGlNCr^ I^ 

51: ^!lmLyactionpfdpcImencedlnhigdle.perfo^naiI^ofthe 

threatens a release PfWaiste Materiri froin the She tti^ constitutes an emiergeii^ situadoh'Or inay' 

preset ah uxuhediate tiueiat to public health or wel&re or the envirinhnQtit, Settling Pet^ 

DdTendants ShaU^ subject ta Paiagiaph 52, immedhhely take ah ' 

abate, or minithire such release or threat of release, and shalLinunediatdy notify ]^A'S Project . 

eoordinatOrvOTj if the Preject Cwndinator is unavail^^ 

}isi 

Einergentfy Response Unit^ Region 4. Settling Perfoiming Defendants shall take such actions in 

constdt^pn with EPA'C^nhnatpr or other available authorbred l^A pMcer said in 

andany dtha a|^h<^le pkij^ of docuihiehts deyeloped pursuant to the SOW. M'the-eVenllhat 

andEPA, or^ as apprepriarei the Strie^ takes such action instead^ Settling:Perfonmng>I^iendan^ 

• • 5.1 
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52; SulgecttoSectic 

lorin 

yor 

or to 

' ^0^ to<fire^ 
-Tse^anordw&om^ 

OB, 

tPAyjffiinsFQR RESPONSE . 

I or". 

nooWi^^ 

: ^ -favment»nti.ag^^rfr. 

with instructions provided by tfie State. 

' Pavm^ftfPi 

PavTneritfnPP^ 

Costs. 

Withiii 30 days of the 

p^fe,fl»st^S57^ •JnvaxQidatice 

TOt ukonsistent with the NGP. 

^iE^ied 
Op »p««ao ̂  EFA wiH sSd^ 

shall p^yto^A all 

shall have 

52 
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Ri^rat^aUiS^Departmmto^^ Settling Peafoiming; 

DefcMa^'Shall all ^yments within 30.d^s of Settlii^ Pofpnning Defends receipt of 

each 1»11 as otherwise proyideid in Pai^^ 59, in acxordance^^^^ 

Parai^l^lfi S$(b>^d 58(c) (Payment insnoctibnis)^ The total amouin .to Sdtling 

Peijfonmhg D^^d^tSipufEW^ sb^l be;^d^^ in i 

:ACCOimt.-••....I-'-"' . 

(h) Payment to the State^ siding Perfom^ Defendants shall nav lb tbe State 

provided by the States 

55. .Paynt' 

(a) Pavmeait to EPA. As soon as ieasonably practicable after ̂  Efh^ye 

States^ bh behalf Of Set^ ite Mnmiir Pederal Agencies bdi^ than Postal 

Service and the Army Air Force Exchange Service, shall p^ tp EPA tiw amounts specified in 

Appendix I^^and teOAiniy Ah FOrii^:^(hangeServiCe:Sh^ 

which is attributable to. Past Response Costs, ̂  $674.52 of which is attributable to Future 

Response.Cbsts. Of the total amount to be paid on behalf of Settling Zte Federal; Agencies 

Coste shall be deposited by EPA in the AER Special Account • 

: (b) Pavment for State Past Respoiise Cc)^ As soon as reasonably practicable. 

53 
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and the Unitied States, on bdialf i^Setttiiig De Jl/iramrs FedetilsAgOTaes other t 

States PaSal Sd^ce and the Aim^ Aif Foros-Exchange Sdvice, shall pay to Sett 

ified in A]:q}endix I>-2, and the Aimy Air Foice Exchtei^ Sefvitte. 

inScdndmoe 

(c) Si 

Peafonning Defendants for Past Costs. The United States, on behalf of the Settling Non

as soon 

as reasonabiy jpracticable as ttte United St^eS'shateof^(i}Past^R 

ip7;of €]SR:CI^ 42 UiS.G- § 9607, incurred ly tiie Settling 

(d) 

Paragraph S5(e) helow^ the UnhedStates; on bdklf of tlte Settlmgtsrdn^Pdfonmng Fe^^ 

Agdteies' allocate share; c^dilated of costs mcurtedhiy foe Settling Peifomhog 

as: 

Deparbnent of Justice no more freqoei^ months, the Setfong PerfOrniing 

ice as well as a statement of any 

V54 
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Aiccqimt^stm^i^ dptiiMeipiion to edlow veiificadb^^^^ 

[.m,i 

iac«n¥dand;<xmsistait 

GbnaentDb^ In:^ ey^:^ 

Pafomuiig Defen^^ hs allocated share oii the of its filing for banlmiptcy 

. on an 

;'s> 

ybli];idi^d:& Tte Set^^ P^6nmi% Dt^mdiials 

i:a;l 

m 

anb S«ttlinp Pftrfnmrinp nftfehriatit^ fttr Future Cosls. IJimibQedpt^b^^^ t]te Ui^od 

States, on bdialf of the Settlii^g Non-Perfoixnmg Federal Agencies, shall then lave sixty (60) ds^s 

; to leyiew lfelnvbi^ br;mpa?t VWthib si^ 

.in ' 

Pamgiypjl i 3:1: My suck blgiectibn stteU basis for objCctioiL 

•45^ 
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Ag^ci»^:sh^ of any imcontested Mvoice or tmcontested CO me identified On an Invoice. 

fim^ute. The 

I tiansnuts 

Its wii^ objecfidnpurSuemt to Par^ 

Setfiu^ Perfonifin^ Bi^nditnts mid the 

Seifiin^ 'Pmfomdng Pej^imts mid die United. Stmes K^^ 

med^on shaU be bo equally by the.pmfi^ involved in the drqni^ and each:pm^ shall bem its 

0\vn mtoineys* fees, mq^ fees,^^ midpthercO^^ of its p^cipefi^ Paragraph 

jpursimntlo this Paragisp Any such d%ute;sh^; not^cuse peifpimance;by^ t^^^^ : 

Petfiniinihg Defiandanes^^a^ Agencies Of fiieir obiigations under 

this Consmit Decree. 

(f). In the event ti^ any payment leqtiir^b^ 

55(b), or 55(c) is not made within 120 days of the Effective Date, interest on the unpaid balance 

be paid iEd the pursuant to Section ld7(a)nf GERCIA, 42:U:SiG. § 9607(a), 

cimnmencingbn the 121" day after the Effective D^ add 

paynieot. jT fite Dint^ Staies does not object ̂  certidn costs id^tified in an Invoice 

withm sixty ((50) d^s of receipt of said IttVoice pursuant to Paragraph ̂ 

I one ] 

Invdiee. H'siich payment uncontested Invoice oir uncontested costs is not made in full within 

one hundred twenty (120) ̂ s afier receipt of the Invoice^ then intereStpn the uhp^ 

56 
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imcdntest^ cbsts: ac(^ pursuant 

Sertion l07(n). of GER^G31j\i 42 U:S;G/ f^ in Ae event the Unfted Sta^ 

Jbvpipe or ceitainvGd^ Par^;iapli:^(e) aboye, if dispu^is 

not resplyed such that pa^unent is made in &11 within one-liundred twenfy; (120) .di^s aiter jsc^ 

ofidie Livoice^ Ihm iio^^ the Unpaid balance for contei^^^^^^ shztll accrue ooimnezicing on: 

day attheri^ established pinsuant to Se<nio^^ 

Mthe United Stiatespievails as to any disputed costs^ dre tJm 

costs or any uUerest accrued thereon. ^ ^: r 

. $6. lhe.Pi^i».tpdiisConseatDeq^recbgm^:and^^ 

obiigadons OftteSettiii^ Federal Agencies under this (dkux5etn#ecree can only ^ . 

appropriaitBd hmds legally available for such purpose. Notiiihg iii this GOnsmt Decree shall be 

;or] 

or ps^ iuiids in contravention of th^ Act, 31 UiSlG. §! 1341, or any odret; 

flppheablepnoy^ 

57. • - ;Paymentf8 hyf^ettlinp Qe arid Settjiup^TVA^wtfe State 

Ag^Cj^.vr- .."V V. 

V (a) ^ Payment to HP A. Whhin fiO davs nf the Fiyecb'veDate./i1 Setting Z)g 

Minimis lMKidarits, \vith:the exception of WJt GTace^^& EPAone combuied 

payrnertt in^^ amoi^ eqt^ to die total arnOimts due to EPA by #ch sigriato!^^^^ 

.M^imis Defeiidahtj-as qiecified in A (ii)'theSinte of Georgia, op behalf Of^ 

^iall pay the amount specified in : Appmdix E. Payment shall be made 

iri accordanoB yndi Pairagj^hs 58(a) and :58(c) (Payment fiistru Of tte total anioubt to be 

paidl:^$ettling;^4i^^ , -

• :37 • 
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amounts 

mi" 

and thiB aihpjdntSi^ Rpsfmnse df|K>sit^^£PA'ih 

; (bY Pavmrnt for State Past RfisoOnae Costs. 

exception of WJ^ pssy to the 

Sdliing Perframihg Defradants one c^bmed:piayn!^ 

dim to tigndtpty SettMg Z>e 

(u) the State of :Gecn-gia»on'|lmhaIf of Settling State Age^ 

- (e) Payments bv W-BL Grace & W.R- Grace & and certain of itS: 

a£Bliates (*K3race") h^ fil^ a petition for^r^^ 1 of tiie U;S. Baolaiitp^ 

Code. On Janiiaiy 32011, the Banknqitcy Couit entmed an oitier.confiiming Grace-s chapter 11 

ofleOiganization. Ile confumation mder isaniehtly lmfoie aUiS;<^^ 

afGnnancei Piirsmint to tiiis Pmt^iaph S7y EPA aiid tlm Stm^ 

npn-piioiitjr claim against Giape^'^ fl estate: in the amount set fortii in Appem Withm 

30 days of the e^ctivedate Of <^pto 11 plan, shall pay to EPA cme pswmerrt in th^ 

total amoimt due to EPA^a^ in Appendix,C. Of the total amoum to be paid by 

puimiant to this Paiagi^h, the amount attributable to Past ll^^nse Costi sluiU beide^site^ 

EPA Hazanlbus Sul^itmce Siipe^^ ^oiint attirihuta]^ to PutiiieRespc^o Cpste sball 

of Graced ch^pt^ 11 plan, Grace diail pay to Settling P^oimitig payment in the 

58 
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total amount due ; ^ spewed in G 

• 58. 

(a) Tngh-iTcrimw for Past ResPCTise Costs Pavmenta All naSmlCTts recroired. 

elsOvdieTeinrt^ mMe iii acomdan^ 

The 

payment mstructiom innvided by the Financial Litigation Unit shall include a Consolidated Debt 

Collection System number, shalt be used to identify all pa^mimls required to be 

madem aomrdance tlm:FI>y ahall piOAdde die paymratmstiu^O^ 

Qe^di^. :S#lmg I)e^iud^n6 may 

. . _ i ini 

(Notices and SuhmismOns). 

' (b) M 

.All paymoiis lequiFed, elsewhere in diis Consent Decree, to be made in accordance with this 

59 
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ABA = 021030004 

. Aj^iint-68010727 

3|;Liberl^: Street 

New York NY 10045 . 

(c) Insteuctions fbr^ A^^^ Pavment& AU parents ma<k un^ 

90-11-3^10081. At ̂  time orf aay payipj^ to be miade in abcordam<^ yd 

58{a) or 58(b), Setilmg Defepdan^ send notiee that payment has been made tp the Uni^ 

States, and; to BPA^ ih ;ac<x>idance with Section XXVIil (Notiees and Suhmiarihns), ahd tpthe EPA 

Cmcinnati Pmance. Qffi by emaU M acclsri^ivabl^ or by mail at 26 Martin 

Site/SpiU.ID Numberi; and pOJ Case Num 

Sp^ii] AcCmintR Any fiwHQ Ky RPA in ,tTw» ATmrgjvv^ial 

i;tOi 

or in connection with the She, or may be transferred by EPA to the EPA Hazardous Substance 

Si^erfimd. 

59. 

undo* ParagrE5>h 54 if titey det<amine that EPA or the State has made a mathematical error, or 

included a cost item that is not within the definitioh of Future Response Costs, or if they believe 

60 
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EPA inciirred exce^ costs as a dirat result of an EPA action that was inconsistent with a spedfic 

provision priffdyisions of Such objection shaU be jnade in ydtipg wijhin 30 days of 

: is being 

disputed) or the State (if the State's accounting is being disputed) pursuant to Section XXVm . 

(Notices and SubnussitsQs). Any such objecdpn ^lall speciftcadly identify'dte contested I^urp 

PefCTdants idi^pay^^ ddcbhte^^ 

mdnn 3 0 d^s of Settluig Pei&nnmg De^dants* receipt , of the biU 

Siinukanedusly^Settling Pt^pi^^ an iiderest-heara^ 

• in aftderaUy-insured bank duly chaitoed in i 

Defardante sfa^ sl^to tbelMted.StaleSj as aiid 

(escrow 

ipn coritainmg the identity pf drc bank ana eanic 

accourif inider ydurdi the escrow accpimt; is est^Us^ as weU as a br^ stat^eiti sho^ the 

Setitihg Pertindni^ ]^spute ResplutiPh procedui^ 

(Dispute Resohition): If tiie Uruted States or tile State prevails in the dispute. Settling Performing 

cpstii are diluted, witirm five ($) daysOf the respliitipn of the dispute. If Settlmg Perfpiming 

61 
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to Umted.States or tiie States if State costs aie fdis^uted, whhin five days of tHe resohiti of the 

(hspote. Sediiiig Peifcnmiiig l^fendai^ disbiiised any balance of the eiK^ 

I in I 

58(b) and 58(c)^i^ent InstnictiOns); iiiie dispute resolution.1^^ .. 

Paiagtaph in conjutK^oh :wi&;the proceduFK set fOi^in Se^On^^ 

60. 

EPA State: in acGordahcOV^ of ibis Cdnsent^Decree;; In the ey^ t^t any 

I or for-Ihittire Sesponse C^sts regmred w 

shall pay Interiest on fiie^m The Iqter^ Past Rjesptnise Cc^ and State 

Pa^ Respoi^ Costs dhite'dusiParagjaph^^i^ on the Effective Date; The Interest 

on Future Re^n^ Costs shaU be;^ to accrue on the date of the bill: The Interest shall accrue: 

through the d^ offkrttling^^^ paymenL Paymehts of Interest made uod^ this 

shall be, in addition to such Other i^ediesoT: sanctions available to PlairitifQs by virtuei of Settling. 

Defen^ts* &iluie to make thnely paymirats un^ this Section including;, but not jihiited to. 

xm DISBIMEM^T OF SPECIAL ACCOUI^ F^^ 

61; Creation of AER Disbursement Snecial Account and Aore^erit to Disbud Fiin<fa 

to Setding Pftifnmimp PefiMid^^ Mthin 60 days afior tte EPA shall establidi 
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AER Disbtirsemrat Spedsd Aowuiit those proceei^ receives the S€^tliiigZ)eA^^ 

Parties; less ̂  payments that aiei! 

Subject to the tenns and co^ Sectidh, EPA ag^;ees .t6 mate 

paitiliie^bafShBmeQtfdrlpMoiitelPte^^d^^^ 

shi:,-.. 

accbidtei^ vnth the and niUe^ 

62. Timiiie. Amount and Method of Disbursing Funds FiPm the AER Disbuisemeirt 

Special Accomrt. t^idun 60 days of EPA's receipt of a Cost Smmhaiy aiid Certification^ as 

defined by Para^;raph 63(bX or if EPA'has leqtested additional infomtei^^ t^^ 

cohdiiions set foilh ih: tlus Se^on^ EPA st^ disbuite^ fteds fipm the A]^ Disbuitehted; 

63 
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Mflestrae Disbursemerit of Funds 

1. GompletiPp of the lemediadph Settling Pei&iming Defendants may receive SO 

of contaminated spils; peitent of the proceedsi^m the AER 

1^1 jjwiRwsrricn opycim /wyuiun.i^/pn.s^ 

this milestone. However, if Settling Performing 

DefeUdants demonstrate tM th^ have • 
Paragraph 6% Settling Pe^^ 

Trii&fV rp^^iv^' '.1AA tvHiwiinf • fvf thfi niVkif^jWT^ G fiiiiiii' tlij* IJLUIjr iMitvIyy Uil?. p£UvCCUd',44V^* 

Disfaunen^t S 
2: Cpmplppn of Ptie rpund of p : 

situ «pnced,reductive , 

dechlorination iiyections under the 

ground]V)rter retoPdial aetiom 

Settling Pofortning Defendant may receive any 

reimaimng portipn of the proceeds : 

DisbUisemeht Spec^ Accormtuptm achieving . 

this milestone. . 

to Seltling Perfonii^ 

* cotmsel, maccoidance with Section 

XXVin (Notices and Submissions). 

63. Requests for iHsbursementof Sp^al Afimimt FimHs 

(a) WitMaj^daysofiffiiuaitoS^^^ 

ofthe Work, as defmed m PaiagKtoh eontoleted, Setdmg Perfctti^ 

XMendazits shall sutpiit to EPA a Cost Sipin^ ̂ d 

ixulestpne. SettlmgPerformijDg l^efiBndanto ShaUnot mclude maiQ^ sulpsnpncoste iplud 

64 



Case 1:11-cv.00163-JRH-WLB Document 7 Filed 02/09/12 Page 68 of 118 

pievious 

: orFeimbuised 

(b) Efush Cost Sumina^ and Certification shall include a complete and accurate 

iwntten costsununaiy asdceiidfic^on of&ejiecess^ Settling 

!not 

eligible for disbur^^ i;ac}i,pbst Suix^^ 

orian 

To the best of my ]gK)wl^e,,atf|ter;fl|iorpu^ iriY^gatio^ 

jPorfbiming nafehHahts^ Hftraitnientirtion of crtsts incaarr^ md pad for WoA perfonned pursi^ 

this Con^tDeqee^^l^^ as tP the l," 

"betw^ die date of completioh of milestone 1 and the date of completion of idlestone 2,"]! 

certify that the acconiimying this submission is.true, ac^^ 

coiz^lete., Im ay^ th^Jbi^ a^ 

Tte Chief Financial Officer of a Settling Performing Defoidaht or Ihdqiendent Ceitffied Public ^ 

Accountant shall also provide EPA a list of the documents diat he or she reviewed in support of the 

Cost Smnma^ and Colffi l^n reque^,I::y;:EP^:Settiing Peiforming 

siibnut to! 

a Cost Simmiary arid 

(C) If iEPA finds that a Cost Sununffly and Certification includes a mathematical 

eifOr, co^ ̂ eluded under Paragraph 64, costs tfap are inadequately dQcuiriehted, OT Co^ 

submitted in a prior Cost Summary and Certification, it wiU notify Settling Performing Pefendants 

65 • 
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^ pidyide thiem w jp|^i|tiuiti^ to cure i 

CotificatioiL If ^ttling Peifonning Defendants &il to cure the deficiency within 30 afier 

curi^ the defiddncyj EPA will recalimlate Settlii^ . •• 
Paragt^h of fiiis Section. Settling Peifoiihuig Defchdants may dispute EPA'siecalcuktio 

In no event shall SetUing; . . 

:mdccess 

of amounts properly documented in a Cost Summacy and C^tific^bn accepted or modified by ; 

Mi Costs Excluded fibnit Disbursement. The fi)llo;^g costs are excluded fioin^ and 

r* disbursernent fioni the AER. 

1 AccbunC 

By indudinfe bin not linuted to, any h^rest^w 

t^ies)^(c)>attbrney8^&^ 

fees andcosts necessarily related to obtain^ 

; and Institutional Conlrbls); ((^ costs of any response 

: are not ibqmred/m EPA 

pursuant to, fins Consent Decieey (e): costs related to Settling Perforining Defendants' litigationj 

umsy or Idbntificatibn of d^ 

>, salaries, travel, rarin-

66 
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Defendmts directly perfo Woi^ any costs incuiied by SettUng Perfonning 

i; or (h) any ^sts 

65. Tftrminatiftii of l^bui^ents fioin tfe Speeia Acco^^ EPA's oblig^on to 

terminate upon EPA^determinaticm S Peifoiming Defendants: (a) have lmowm^ 

istiteiitted affiaterially fefee or niisli^ding Cost Summary and (b) have submitted 

materially indurate 6r i 

mateiiaUy iiuiccxiram or i 

notiiB^ 6j^ and given tlm opportunity to cmej the defidei^ subrnit a Cost 

Sununaiy arid Cet^caticm as resmto^ 

disbursements pursuant to this Section because of Settling Performing Defendants' Mure to 

submitthe GpstSurrmrmyan^ Cratiflcalion as req#ed by Pars^ri^ 63 EPA's ohli^tionto 

's 

assdn^ portion of the Wo^ pmsuant to Paragmph^, vmen^^s^ 

assunoption of petforinance Of the Wodc is not clMenged'by iSettiing^erfotiDing Defmdan 

IS 

Resohttioii). 

66; ReeqytureOfSpedal^^A^ ^ TJpnri tgirnfnation of disbiini^ 

, if EPA, has jaeviously <tisborsed 

reason 

& 
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for tem^^ di^v^ of a mateiialty primsleadi^ sidb^aoia affa^ :disb^^ pf 

::al 

SettlihgdPedb . 

Siqpii^ thfetbted^^^^a^ 

bpr-

Hazaidpus Ilie deteniuhatioqa pf to deppa^ &nds . 

shaUinPt'be subj^ Settling Peifpnonog^iD^ pursuant to tbe dispute 

resoltitibn proyiisicms of tins Cons^ Decree or in any pthn fortnh. Settling Performing • 

litefmdants m^ dispute EPA^s detenmnation as to rec^tureof fiinds ptirsuant to Section^^^ . 

XDisputeEesp 

: Bi^ance of Special Aocount Funds. After ̂ :pleme(M Actipn:has been 

$ectipn;'if^y inftte AER IMstiUrsemenfSpecudJAccount^/EPA may transfer such 

funds tp dte AER Special Account or the Kesardpi^ Substance not be suhject ip -

:toi 

Decree or many other forum.- ^ 
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XVm. INDEMNIFICAIION AND INSURANCE 

68. Settlmg Pe^fo^nmg Dtefendmts^ Indemnification of tbeiUnit^ 

(a) ^ lite Uni^ States and the State do not assom 

asEPA's 

aidhon^irepresentadvi^ under Se^ 104(e) of CBRCI^ 42 § 96Q4(e). ^Settling 

contiactois; sub^nt]:act<KS, o any and;aU claims otcauses of acti 

aiisiingfix)!^ or cat account 61^ n^gent or olhier ^^ng^ acts or onu 

m 

Setding P^diming Defendants as EPA's-audioii^ iepresentat^ i 

CERCXA. Fintter^ Settling Perfotming DeO^^ agree to pay OiB United States: and the Stated 

cc^ they iniwv^^i^ but not linuted to, attorneys' feeS a^ 6the^^e>lpen^ and 

settlement arising iNn^ or on accotnit o^ dainos made against the United StateSrOr thei^St^ 

oh hegUgdit Ordther ivttong^^^a^ Omissions .of SettMg PeifOinBii^ Defend^^ their officers^; 

diiect^^ ett^loyi^ agqitSi.contiactors, subcontiactQis,^w^^^ 

indeT'itheir conttoi, in caiiying Out activities pursuant.to dus (^nsent.Peci^ Neither the United . 

Sfetes hpr the State any oontcact enten^ 

Setding P^oniimg;'Defmidmts in canying out ad^^ thiS: Consent Deca^w Neitl]^ 

Settlmg Performing: Defendants nor any such contr^or shaJl lte ctmmdd^d a^ 

States or the State, 
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, (3) ITie ̂ MfedrStates aiKl iflieiS 

notice of any claim for die Umted States or t^e State piais to sedc indenmific^ 

to Paragraph 68y and ^[laU cpn^ Setthng Perfonhi^ 10 settlihg smdi claim. 

69. -Scldihg^^I^^ covenant not to sue and agree mit b assert any cl^^ caus^ 

ci: 

p£^entamade;or#^ the United States or the Stafe,n^^ 

contract t^reemdii^ iff anangemetn between any one or nmre of Siettling P 

and ̂  perspn|i^perf(mabb<b 

claims On accQunt;pf coi]stnicdon <blays. In addition, Setding Perfiffi^^ 

and the: 3tbc wib rbpectb any and aU claiins for damages or rejmlnn^^ 

accou^ of aiQr contmct, agceemenl^ or aiiaiigementibetWeeQ any^ o 

Performing Defendants aid ai^ per^n br peiddiin^ Site^ : 

including, but not limited to, claims oh account of construction delays. 

'70. ;No late 15 dtO^.before comni«icing any on-SiteWc^'S 

Ilbfemtents shad bciiiej aM diallniaintam ted 

tion of 

Completion) cpinmeteal general ihsuitece Wi^ liPu one, 

occfoTence,'te^ Hability insuite of $2;OOO^QQOwOO, combm^ su^e linn 

tout 

Consent Decree. In additipn, fori^ duration of! this Gonsenl Decree, Setding PieifQimh^ 

Defondmrts shall satisfy, or shaU tesuie that their'Cmnractors or:^ ^ 

. . . -70 . •. . . 
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^Ucs^le laws aod regulations r!^ardu:^th^p]X>yisioh:OfA^^ 

penMmipei^ WOlk 6n hehalf of Settling P^nithmg-PefCTda^ furdieianceiof tills 

C^sott Decree. Prior to <»mmaicement of under tins Qniisj^ Decree, Settling 

Peiforining De&ndante shaU provide to EPA andihe iState certificate 

vanl. 

•or 

subcontractor maintains insurance equivalent to that described'above» or msmance covering tiie. 

sameri^ but in a lessa amount, th^ with respect to that contiactor or subcontractor. Settling 

maintained by tiie ecmtractor or subcontractor, The Setting PofOnnmg Defendants nuQr^ on ̂  

aniuvexsazy of lhe EfiE^ or at any otha time agieedti)!)^ the l^artie^ potion E^ in 

wdtingtoreipieStareduc^oninthe^^H^^ ; 

^ XDC FORCE MAJEURE . 

. , -71. - 'Toice m^eure,'^for purpose of this Consent Decree^ is defined as any ev^ 

by Settling Perfotmiiig Defeidants^ or of Settling Performing Pehmdants' contractors, that delays. 

Perfoiming Defendants' b^ efforts to fulfUl the ObUgation. The reqtiirement that Settling 

Pofotming Defendants exercise "be^ efforts to fulfill the obligation" includes using best effoits to 

majeure (1) as it is occuiiipg and (2) following the potential force majeure such that the delay and 
.1 

any adverseeffects of the delay are minimized to the greatest extent possible, ^orcemajeure" ^ 

71 
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d(^ Bpt ipclo^P £iianc^ Wo^ or to acMpve the Perfoimahce 

StandaMsw 

7^ If^y eyt^tpiccuraipriaispc^^ 

; ifikcaaun pf Settling Perfoi^^ D^ldai^v^^ n^^ 

Pi^ectt CPpi^ii^^ pri^#isem«,JE^ CoPrdmatpr oiy in0e eyenf 

both of i^A's desigoa^ ut^yaUaUe^ Ihe DirePtor 

EM 4^ 10 da)^ pfwhm 

might cause a d^y^. ^Wttiin 10 days ttiereafterj Settling Performing Defendants shiali'prnvide jn 

lani 

anttcqiated duratipd of all actions takenpr to be taken to prevent nr minirhiTg thg delay; 

a schj^uie fpr implanen ^y measures to be taken to inevent Prntitigatb^^&^^^^^ 

efTec^ of de^ Settling PerfpimiiigDeie^^ 

n^eure; and ti Staj^ent as to iwhejher> in the opinion of Settling PeafftirnirigT^fbnd^ft-^ j^^ 

event may cause or cpntiibute to an endangerment tt> pubUc heal1hx>r welf^, or tt^e envimninent 

suppoitingithe^ daim tiiatthe cte to aToroe mqeure. Settii^ Pei^^ 

Pefendahts shall bp deemed to Impw Of any ciicuinsta^ of yduch Settling Pi^nrming, 

.pr-i 

pefejpdantsf comracmm khew pr^idd hav^ Faihne to comply wi^ 

claim pf force pi^eure regar^^ that event, provided, however, that if EP% despite tiie late tibtice^ 

is able to asse|te to its' tite event is a.fpipe. majeute trndw .71 aM, 

72 
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,EPA 

may, m its um«rview^iediscT^m^ excuse mvmtmg Sealing 

13, IfEPA,aftCTai«is6^^1epjpij^^ 

fliat ilie deky or; anddpated deky is afti^utable to i fdn^ 

Obligations uader kis Consent Decree ̂  are affected by the force m^eore te extdukd fay 

ids is 

obHgatidns ai¥^^ tte. foirdi mye^ Qot, of itsell^ ejddid the tt^fw 

other obligatbn. If]^A, after anas<mabkop|k^ fofreview and eommentiby the Skt*^ 

hotiagree the deky^^^^^ or be caused a fo 

will notify Settlu^ Perfbrming Defekkuk in writing Of its dedsiou- If ̂ A, after a leasonabie 

oplmrtajmty for ireiview ai^ cdmimeidt by die State, agi^ that the iklay is attnlmtabk 

majeure^ ]^A vnll nOdfy Sdtlihg Pdfoim^ m writing Of tbe leng^ 

74. 

set forth in Section XX (Dispute ResOluation), they shall do so no latear than Iff days aftd receipt of 

EPA's notice. In any such proceeding,.Settling Performing Defendants shall have the burden of 

demonstrating by a prepondraance of the evidence diat the delay or antidpated delay has bear Or 

will be caused ty a force inl^eure, that "die duration of the delay or the extension Mught was or will 

be warranted under the circumstances, that best efforts were exercised to avoid and mitigate the 

Paragraphs 71 and 1^. If Settlmg Perfbi^ng Defendants carry diiS burdeni the delay at issue 

73 



Case 1:11-cv-d0163-JRH-WLB Document? Filed 02/09/12 Page 77 of 118 

a 

X3C DISPUIERBSC^^ 

75: 

replug this ^ {ntiPedar^ ̂  m 

actions' 

i$5putedinaGic^^ 

76. .A^iy 4isputeregaiKSiigthiaC6nse^ 

of inforiM negotiations betvveen the parties to &e dispfute. lite pmod for infoimal negotiMons 

not exceed 20 daj^; ^ 

agEeement of the pailies to the disi^ The diq^^iaU^be considered to have arisen when^^^^^ 

71. ^Sta*emigTrt.^-nf Position- r 
• \ 

(a) In the eveiit .riiat the parties cannct resolve a di^ute^ 

irivoke the foinnal . diSpnte resoilitioh procedures of this Section sca^^ 

die State a written Stateine^ in dispute, includihg, but not lihrited to^ 

factual data, malysis or opinion si^porting that pc^on and any supporting docunieiitarion.it^ 

uppn by Settlihg ]^&ndai^. ThC Statem ^)e^,SettUng Pefen^^ 

as to vriiedit^ f<^^ di^tite resolution riiould proceed under Paiagr;q>h 7^^^^ 

. •• ?.'• • 
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SMe^^ of Poa^ 

any EPA AMU serve on Setting Defendants its 

fari^ial. data^! analysiSj or opiiuon 

ty-ERA. HPA's 

78 Or Par^raph 79. .Mthin 15 days after . 

EPA's a Vf"'.-, 

(c) lf1hetevisdisa@«ra^betiK^EPAandSetU 

or 

1^1 fbUow theprpcedin^ 

shall deterialihe vdiidi 

forth in Paragrsphs 78 

set. 

78:,. Pecdrd Review. Formal dilute resolution for dilutes pertaiiiii^\to:die sdection. 

or are 

to the prrxiedures set fo For purposes of this Para^ii^i^ idie ^ 

or 

to implemoit plims^',or any other items requiringvipprDval l^ EPA under this C^ 

regarding the validity of:the ROD'S pF^ 

shall contain all statements of position, includmg supporting documentation, sulunitted pursuant to 

.75 
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this Sec^on. Where fyfropriiateT rflow submigrioTi nf 

position by the paities to fhe dilute. 

(b) l|teI5irectorofflieSiq)MEipdJDiyisioniii^ 

['in: 

Paragraph 78(a)^13ijsdedindftshhUibebMadmg;tyqtfSe^ 

to seek judicial leyijewpilTsuantto Paragraphs 78(c) 78(^. 

(c) aidniimstiatiw di^isibh niade>i^ £P 

sh^l be lesdevv^ provided that a 

deeisipn. The 'nibtidh shdl inbhiide-^ :desCTptiqg. oftfae^mah» 

partly to resolve it, theTdiefr^ues^ 

retolved to ensure onicdy impimentaMitm of to^ Dpcreeiv The Unitoi State n^ file a 

re^Kmse to Settling Defendants* motion. 

(d) MproceedmgspnanydisputegoventebyttePa^ 

Dixectoi' is ihlfiLttoy aj^ ca^thbus-OT otoer^^ not to accorilmce^ V^ Judicia] review of -

jj^A^s dedsion shall be on toeiadmimstradye recoid pursted to Ptoa^Ftgih ^a). 

79. Fomml dispute jtebindon for diqgritiBs^^^^^ to the selection or 

adequacy of any response action nor are otherwise flBcotrfea t^gw nn th^ avlminigtrariw^ 

under «q)pfi(reble pimdpleSof a(hxuniitoatiye lay^^^ this Pruagrai^ 

(a) FpUipmhg'repei^ of Settling PetedantS^ Statement 

pmsnant to Paragraph 77,.toeDiiedcff of the Stq)eifra Regibn 4^ issue 4 final 

[bh. 

m 
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l&e C^urt and s^e pnilie p^es amdtidh^M 

inatteFin( 

schedule^if any, widiin wdiidi the dilute must be n^lved to ensure orderly implementation of die 

Consent Decree. tiie UnilM StatK may file a response to Settling 

(b) Notwiflistanding Paragraph Mi[G^CtASectibn^l 

ROD: and Work) of Sectipn G OBadi^r^^ iwew of aiiy di^nite govexbed^^l^^^^ 

80. The invocation of fcra^ dispute ri^luticin iuocediues und^ this Section shall.not 

Decree, not directly in <£ispate, imless EPA or die C^urt agiees p Siipula^ pCT^es 

yddi r^ect to lie disputed mattin' shaU to accnie 1^ payment shaU to stayed peiidi^ 
I ^' 

lesohition of die dispute as provided in :Paia@ Hodvidis^^ istfy of paymtot^ 

die fiiUotnng nianiier:' 

to tto same as proyidto in Paragraphs 7S-80i-except diat each redtonce to 

reference to GA :^D, each reference to the Director of the Sutorfnnd DivMon* EPA Regidn 4^ 

shall to read as a refeitiiGe to die State; 
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XXI. STIPULATED PENALTIES 

82. 

amoimts set forth in Paragr^^ 83 and 84 to the Uni^ States for Mure to comply ydth the 

Majeure). 'Xl^ompliance" 1^ Settling Perfpnnii:^ Defendants shall include oomplietion of all 

payments md activities requhed umfer diis Consent Deoee, or any plan, report, or pther 

m 

law, this Coiisent Decree, the SOW,.and any plahs^ reports, or other deliverables approved under 

feis.Consent Decree. 

83. Stipufefed Penalty Amount^- Work (Including yayTi]ent.s and F.xcljiding P]m, 

Reports, and Other DelrverablesL 

(a) The foUowmg stfeulated^pemlties shaU accrue per vioMpn per day fer any 

noncompliance identified in Pm^raph 83(b): . 

PenaJtv Per Violation Per Dav Period of Noncompliance 

$ .1,000.00 1st through I4fiiday 

: . $^500.00 15th through 30th day 

$ 5,000.00 31st day and beyond 

(b) .C^^ 

(i) Fafiiue to implement tiie. EPA-approved Soil Remedial Design Work 

. Planini 
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(ii) Failuie to implmentthe EPA-^)proved Groundwater Rnnedial 

Desi^ Work Plan in accordance widi the SOW and the approved 

schedule therein; 

Failure to implement the EPA-approved Soil Remedial Action Wo 

Plan in aocdrdance with the SOW and the ie^jproved schedule 

contained therein; 

schedule cohtairied therein; 

(v) Failure to complete the Remedial Action required under this Consent 

- Deoee, dte ROD, and SOW; 

(vi) Failure to ̂ tablish and maintain the Perfoimahoe Guarantee(s) as 

required by Section Xin of diis Cdi^oit Decree; 

(vii) Failure to procure and mainiain coinprChensive graeral liability 

insuiauce as required by Section XVini of this Cdhsdm Dedfee; 

(viii) Failure to hire and obtain EPA approval of Settling Perfbiming 

Defendants* Siqreiyising Contractor, as required by Section VI of 

this CohsiBnt Decree; 

(ix) Failure to implement further response actidiis or any modification to 

the SOW pursuant to this Cpnsait Decree; 

(x) Faihne td timely pay all monies required to be prdd pursuant to this 

Consent Decree in accordance with Section XVI of this Consent 

Decree; 
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tostitutidnai dr 

' • • peorec^ the ROD, radthc SOWj^ . 'V, ••• 

fMpnlfltad Penalty ATiimints^Pfan^ :t^f»pOl^ 

: axe not. 

redBsitnc^ in Pan^o^h 83(b) above: : . ; 

P^tv Per Violation Per Dav Period of Noncompliance . ' : , 

, lst%pugji i4%4ay^ , , 

•-V. 11,500.00 : • . 15&dirou^30th da^ • 

iSiOGOiOpr' 31stda^and;b^^ : -

- 85. Intteeveirtlij^lPAassipesp^^ 

penalty in ihe ainpunt of $5OO^OPQ.O0. Sdpulated penalties under this additidn to 

the remedies available undiaf Para0?iEqAs^^ v 

; : • 8d. ^ M pemdties;i^iaU,begin to accme (mite day 

Or tte d^^ violation occtir^ ̂  i^iaU conti^ ofPib 

•dte nondnmplinhce or completiQn of the activity. However; stipidaMpcnaltite 

(a) with r^pect to a deficaem suhnn^don iu^er Section ApprbVaj Of Pll^^a^^ 

Stibrni^mi^i #rihg the pOT 

:iency;(b) 
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with respite a decision by the Director of the Siqjwfund Division, EPA Region 4, under 

Parag^h 78(b) or 79(a) of 0'^}ispui:e penpdj beginning 

pnthe 21^ d^ afte die di^ that SeltUng PexfoimingDel^^ 

Posidon is received until tte date duit tb^ Director issues afinal decisioh iegardi^ or 

(c) with r^pect to judicial ie\i«!w.by this Court of any dilute under Sectipn XK (Dispute' 

ResPludbh), during the period, if any, beginning on the 31st di^ after the Court's receipt of die 

final submit the dii^ute until the date that the C^uii issi^ aiifinlilvdMiri^ 

such dispute. Ndlhing.in diis Cao^t I>ecree sfaaU preveiid 

Ebndvrang^EPA's detamn^pn thiittS^^^ Med tp 

cpnply wdi a requirement pf this Consent Decree, EPA may give Settling P^orming Defendants 

Perfbiining Defendants a written dnnand for the payment of the penalties. However, penalties 

shall acaue as provided in the preceding Paragraph regardless of vriiether EPA has notified; 

88. 

States within 30 days of Settling Performing Defendants' receipt finm EPA of a demand for 

procedure^ under Section XX(Dii5pute Resolution) within the 3(Way period. All payments to die 

United States under this-Section shall indicate that the payment is for st^ukted penalties, and shall 

be inade in accordance with Paragr^hs 58(b) and'58(c) (Piyment histructions): 

^ 89. Penalties shall continue to accrue as provided in Paragraph 86 during any dispute 
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di^t^ is resplyed,l^; 4^^ of tbe Partis or by a^diecisionbf EPA 

wlhin 15 of Ibe agroanep or the 

(b) . Ifsthe di^t% is .app^^;tod]is C^urt and th^^ 

vvhple or in part, S^tiing Peifein^ shall ,pi^ all accrued penaltii^ delem^^ 

Cpivt tpbe Oi^,.cxcept aS; 

provided m Para;^^ 

(C) IfthePi^ct.Gbmt^sdec^pnisaf^^ 

United Stat^ into ̂ iiitea^-bearing&icrowaccoimt^w^ 

decision or order. PaiaMes be paid iiito^^d^ they c<mtihue to aC^^ 

60 days. Within 15 days of receipt of the final a^pCUa^ esCrovtfa^nt shall pay 

die baiai^e of the acconr^ to EPA or to Settl^ pefeiidants to thCiextrot thaU^^^^d^ 

prevail, 

90. 

pay. 

laoe^i 

payineat; md (b) tf Settling Perfonning Defendants to timely invoke dispute resoiiitibnj 

if 

States 
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91; The payment of penalties and Intend if any, shall not alter in any way Settling 

Performing Defendants' obligation to complete the performance of the Work required under this 

Consent Decree. 

92. Nothirig ill dus Consent Decree shaU be coristrued as pr6hibitirig,alteririg, or in any 

way limiting the ability of the United States or the State to sedc any ofoa remedies or sanctions 

available by virtue Of Setdihg Perforirung DefeOdahts' violaticm of this Consent Decree or Of foe 

statutes and regulations upon which it is based, including, butnot limited to, penalties pursuant to 

Section 122(/) Of CERCLA, 42 U.S.G. § 9621(1), provided, however, that foe United States sl^ 

not seek civil pmalties pursuarit to Section 122(0 of CERCLA for ariy violation for which a 

stipulated perialty is provided infois Consort Decree, except in the case of a willful violation of 

this Consort Decree. ' 

93. Notwithstanding any other pro^sion of this Section, the Urrited States may, m its 

unreviewable discretiOri, waive any portion of stipdated penalties that have accrued pursuimt to 

this Corrsent Decree. ^ 

XXn. COVENANTS BY PLAINTIFFS 

94. r^venflnte for SettlinePoforming Defendants and Settling N0n4Performing Federal 

aes bv Umt^ and tliP In corrsideration Of foe actions that will be performed and 

Federal Agencies under this Consent Decree, and except as spedficaily provided in Paihgraphs 95, 

96, aird 98, foe United States aird the State covenant not to sue or to take adrhinistrative action 

Sections 106 and 107(a) of CERGLAi or with respect to the State, pursuant to Code Sectiorrs 12-^ 

71,12-8-96, and 12-8-96.1 of HSRA and Section 107(a) of CERCLA, relating to foe Site. Except 

• • 83/ •••• 
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v^iespect to fdtiire sh^ take t^n the 

any Interest or stqmlaled peoalties due thoeon under Paiag^h 60 ̂ terest) or Section'XXI 

(Stipulated Penalties). Widi respect to futine lia^ shall take effect i^pn 

XtV (Certificatipn ofCo^ lliese covenants aieconditionedi^^ 

their pbligatiQhs under this Cpnsent, Decree, The^ cpyenants extend only to'Settling Perfonning 

Defendants and Settling Non-Pafpnning Federal Agencies and dp hpt extend to wy other perspn. 

95. United States' and the State's Pre-certificatibn Reservations. Notvsdthstanding aoy 

pfeer provision of this doirsent Decree, the Uiuted Stats and :the State :resei^e,,a^^ 

Dec^ is vnthpih^^p^ to, the ri^t to in^tute prpip^^ or in a new actipn; or 

to. issue ah administrative ords, s^king to compel Settling Perferming Defendants, and EPA and 

te state reserve the right to issue an adininistrative PrdS ̂ eicihg to con^l Settling Non-

toe Umted States and the State for additipii;^.costs of respoiise i|, (a) prior to Ce^^ 

are 

ditopvered. Of (u) infoiination, preyipitely tmkrtewn to j^A, is reteiveto m whole or in part» and 

(i)) EPA determins that these previously unfcnoyra oondhipns or mfoimatipn togetoer with any 

pthte' r^eVato irfppaadpoihto iS hpt ̂ rptt^ve of human healto 

toe environment, ,' 

96^ United States^ and the Stale's Post-certification Reservations. Not^tostteiM 

ptoer proviinon of ttos Consent Decree toe United Stete^ teto toe S fserye, and this (tohtent;. 
I 
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Decree is without tpj the right to imtitute:^ action ot in a new-^ 

to issue m adminisii^^ ords, aeddng to oompel SeltiMg Pecfomi^ and jlPA and 

the State i^rve the right to issue an adndnistratiVe order seddng to compel Settlihg Npn-
.:'j 

the United'Stales State fijr addidonal c<^ of response (a) suBseqpent to 

Gompletidn Cf tibie Rebiedi^ Action, conditions at the Site, preriously'uhim are 

discovered, dr (iO m$>ni^bn,{ne^Qusiy uhkho^;tp EPAvis 

(b) EPA deiiterarines there previously unloiown condMOTs Or lius in^^ together wife 

ntiii^ lyleyaht. intrimyi indicate that the T?^aHiiali ActinVt isinht 

fee enviromnent' 

97; For pta^ses of Paragraph 95^ fee iitfonitetibn' ̂  

will ihdudb only thid irifbrii^ ctmdiiibns khowh to EPA as of the date theROD was 

in 

fee Recbfe of Dedrioii; For purposes of Paragr^h 96i fee infomatibh fed-tie eondhibi&'te 

to EPA ^feU ihcKife ofey fe^ fed feore fefeiidfe Ifeow^ to EPA as bf fee date of 

CeifeBcatibn of fed set foiih in fee Record of Deciision, fee 

*,orin 

any inforefeion rofefed pinsuant to fee requireinfets of feis Consent Decree jfebr to 

98. 

Settling Nnn-Perfbtming Federal Agencies. The Urtited States arid fee Stete reside, Snd this 

Cbnrent Dferee is wfebfe prqfeiife to, all rights against Settling Pbrfermife Detendaife fe 

fed the feddd the State tererve, fed fefe (^fefet Decree^ 
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I^udice to, all rights against Setdii^ Non-P^oiming Federal Agencies, with req)ect tb all 

mattm not e^gxressly include wit^ Plamtiffi' coveasanl^ Notwidiistajidmg any other provision 

oiMjii iCpos^ jPecre^^^i^^ 

£pom 

(c) UabiUi^Ija^ ^ 

^ KO®;-

opexatioii ooimhenc^ a^ signature of tiiis C^nseiit^^^ v -

I%:^nmmgFederal;^^geiic^'^ 

for the transptntatioiu txeaicdent, storage, or disposal of Waste Material at OT in connection wi^ die 

Site^ o&erth^ tbei^D^ithe Wbri^^icff othfain 

• ' (6) KaMIity ferdamagesibrijEjiiiy^^^ 

lesoutces, aii^ for the costs of any natural ie»>i]ice dantage a^esisments; : 

HiabiiityibrviolaticmS'Ofibdetal.or state la^ 

mg)lementatiohoftheWpik;^ v. 
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(h) prior to Ceitification of Ck>mpletiQn ofthe Remedial Action, for 

I are;] 

Peiribiman^ Standards or to ca^ out and maintjMn the^fectiyeness of the remi^ forth in the 

ROD, bpttfaatoanitdt be required ptuisuant to Paragr^h 13 (Modiricatioii of SOW or^Reiabd • 

W(HkPl^);and 

:(i) Uabilityforcp^incuriedqrlpbeihcin^ 

99. WorkTakeover. 

ceased implementation of any portidn of the Worl^ or;(ii} are seriousiy or repeatedly defiden^ 

late in titeir perfpifn^^ of the Wp^ or (iii):^aie implementing, the WOrkih a mahnd ti^, 

cause aaeiiidangeimenttoli^^ enyiromnent^^A may issuen written 

("WPrk Takeover Notice*^ to Settling Peifonning Defendants. Any Work Takeover Notice isnied 

by EPA will sppcify. the grounds iippn which such notice was issued and.will prPyide Settiing 

Performing Defendants a period of 15 days within which to remedy the circonistances giving rise 

to l^A'sissuance of suchnotice. • , ; v: 

• in. 

L'S.S 

rise to EPA?s issuance of the relevant Work Takeover Notice^ EPA may at any time thereafter 

assume the peformaiice of all or aiiy portion(s) of the Work as EPA deems necessary ("Work 

Tafceoveri^ EPA will notify Settiing Performing Defendants in writing (which writing may be 

electronic) if EPA determines that m:q)lementation of a Work Takepver is warranted under tins 

Paragnq)h 99(b). Funding of Work takeover costs is addressed under Paragraph 47. : 
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(c) Settling P^omiing Defends^ may invoke the procedures set forth in 

Paragraph 78 (Record Revi^X to ddapute^^A^simpiementafi 

Paxagri^ 9^ Howey^, not^jifastandh^ Pefmdaats' of s#h 

ra: 

(1) the date that Settling Peifeiming Defendants remedy, to EPA's^ satisfectipn, the circumstances 

^vii^ nM ife EPA'S. issuance of the relevant Work takeover :Notice, o^ (2) the date ttKh a fina^ 

decision is rendered in I 

such Work Jakeovw. 

the State retain all authority and resa?bre.all rights to take any and all re^nse actions aiifeorized by 

law,. 

" XXm. COVENANTS BY SETTLING PERFORMING DEFENDANTS AND 

SETTLING NON-PERFORhflNG FEDERAL AGENCIES 

reservadons in Paragraph 105, Settling Perfoiinmg Defendants covenant hot to sue and agree not to 

assert any claims or causes of action against the United States <n the State with respect tp the Site, 

and tiiis Consent Decrra, including, but not limited to: 

(a) any du«ct or indir^ claim for rehnbursement from the Hazardous 

Substance Sr?)erfmid (established pursuant to the Internal Revenue Code, 26 U.S.C. § 9507) 

throuj^ CERCLA Sections 106(b)(2), 107, 111 j 112,113 or aiiy other provision of law, 
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(b) . any daims agaix^ the United 

instrumentaiity of the United States imder CERCL A Sections 107 or 113} RCRA Section 7002(a), 

42U.SiC/§ 6972i(^ ar^state-i^ 

(c) -myvClsd^nnsn^iim^^^ 

Act, 28 U,S.€. § 1491, the Equal Access to Justice-Act,;28 U.SiC. § 2412, ̂  amended, of at ^ 

common law- : : •• 

((Q . any dii^ct .oriiidiiectdaim for dishiiisemein fivm the AER Special Account 

of Disbursement Sp^iid Account « 

Special Acppunt Funds). 

102. 

:'mJ 

Defaidants agzee not to assert any claims or causes of action and to waive all claims or causes of 

action (including btu,opt Umited to claims .or ca^ of action under Sections 107(a) mid 113 of 

^Matters 

addressed'' are de&ed in Faragrsph 120 of thisConsent Decree. - . 

103. r/^vftnant hv Settlinff >Jrvn-Pftrfismiinp Federal Agencies . Settling Non^etf^^ 

Federal Agenmes agree not to asseit any direct or indirect claim for reimbumemeot fiom the 

Ha^dous Siibstance Supeifund (established pursuant to the Internal Rsnrenue Code, 26 U.S.C § 

9507) through CERCX A Sections 106(b)(2), 107, 111, 112; 113 or any other provision of law with 

reimbursement from die Superfund of costs ihcurred by a Settling Non-Performing Fedocal Agency 
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in the pc^oniiance of its duti^ (pth^ dian pursuant to this Consent Decree) as lead or support 

agency uiuler die National Contingency Plan (40 C J^.R. Part 300). 

104. Excqpt as provided in Paragraifli 107 (Glaiins Against MSW Generators and 

Transporter), Paragr£q;>h 109. (Claims Against De M/nmis'and Ability to Pay Parties) and 

Paragraph 123 (Res Judicata and Other DefeosesX the covenants in this Section shall not apply , if 

the United Statr Or die State brings, a cause of action or issues an ord» pursuant to any of the. 

reservadbns in Section XXU (Covenants by PlaintLSs), other than in Paragr^hs 98(a) (claims for 

Mure to meet a requirement of the Decree), 98(0 (criniinal liability), and 98(g) (violations of 

federal/state law during or aftm* implementation of die Work), but only to the extent that Settling 

Performing Defendants' claims arise fixim the same response action, res^nse costs, or damages 

that die United States or the State is seeking pursuant to the applicable rKervation. 

105. Settling Pqforming Defendants reserve, and diis Consent Decree is widiout 

pTgudice to, claims against the United States, subject to the pxivisions of Chapter 171 of Ude 28 

Of die United States Code, and brought pursuant to any statute other dian CERCIA or RGRAand 

for ̂ ch the waiver of sovereign immMty is fou^ in astatute other than C^CLA or RCRA, 

for money damages lor injury or loss of property or personal injury or death caused die 

urgent or wrongfiil act or Omission Of any anployee of the United Stat^ as that torn is defined 

in ̂  U.SiC. § 2671, while acting within the Scope of his or her office or employment Uinder. 

circumstances %^erefhe United States; if a jaivate persom would be liable to the claimant in 

accordance with the law of the place 'wdiere the act or omission occurred. However, die foregoing 

shall not include any claim based on EPA's selection of re^nse actions^ or the oversight or 

approval of Settling Performing Defendants'plans, reports; other deliverables or activities. 

Settling Performing Defendants also reserve, and this Consent Decree is without prejudice to, 
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claims against the State, subject to the provisions of the Geoigia Tort Claims Act, O.C.0A. § 50-

21-20, et seq., and brought puisuant to any Statute other than CE^ICLA, RCRA, or HSRA and fcnr 

which die waiver of sovereign immuni^ is specifically found. Siettling Performing Defendants 

also reserve, ̂ d this Consent Decree is without prejudice to, contribution claims against Siding 

Federal Agencies in the event^any claim is asserted by the United Slates br the State against 

Settling Pofoiming D<sfendahts pursuant to any of the reservations in Section XXn (Covaiants by 
a 

PlaintiSs) other than in Paragraphs-98(3) (claims for failure to meet a recpiiiement of die Decree), 

of the Work), but only to die extent that Setding Performing Defendants' claims arise from die 

same re^nse acticm, response costs, or damages diat the United States or die State is seeding 

pursuant to the applicable reservatioii. 

106. Nothirig in this Coiisent IDecree shall be deemed to coristitule preaiithorization of a 

claim within the meaning of Section LI 1 of CHERCLA, 42 U.S.C. § 9611, or 40 CPJ^ 

§ 300.700(d). 

107. Claims Against M3W Generators and Transporters. Setding Performing 

Defendants agree not to assert any clainls and to waive all claims or causes ofaction (mduding but 

not limited to claims orcauses of action under Sections 107(a) and 113 of CERCLA)diatthey inay 

have for all rriatters relating to die Site against any person vhere die person's liability to Settling 

Performing Defendants with respect to die Site is based solely on having arranged for disposal or 

treatment or for transport for disposal or treatment, of Municipal Solid Waste (MSW) at the Site, 

if die volume of MSW disposed, treated or transported such person to the Site did not exceed 

0.2 percent of the toml volume of waste at the Site. 

91 



Case 1:11 -cv-0.0163-JRH-WLB Poeument 7 Filed 02/09/12 Page 95 of 118 

108. I^^^y#in]^ara9[iapih 10^ 

cause: of 

oiteidainPfflagcaph 107 if 

7 iLieTenaaTm i nts^TOaTver aisn snaii nn» armiv to anv ntoitn nr caoSC 
.. y. • 

coutcia^ sdgaifica^ OTimihe ag^ 

tiie dOst of the refuse {u:tioh oinatoral resound lestoiadoii at the Site; (b) the pesson has fidled to 

comply with any infonnation r^iiest or administratiye subpoena issu^ puisuant to Section 104(e) 

or 12^e) of CERGLA^ 42 U.S.C: § ?6p4(e) or § 9622(e), or Sei^on 3007 of RCRA, 42 U.S.C. 

§ 6927; or (c) the pexson impeded.'or is impeding, Arough action of inaction, the p^onnance of la 
1 

iprj 

109. Clatim Apamsf Da Minimis and Abilitv to Pay Parties. Settling Perfonning 

Defeiuiants agree niQ^ to assextany clainubi'O^^ 

ac^ (inclt^^ to clkiins of tia^^ 

^ in fiituit enters mto a 

setttem^ leased <m Umi^ 

apply with resi^ to any defense, daii^ or cause of aciibn iliat a 

',5 
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XXIV Z)£MA®WKSEITIJEM^ 

110. Covenante for Settling Parti^ /^g Mwiwrfy Defendants. 

States and the State; In considearatiiQin of the payments that will be made SetdihgZ)e Minimis 

Parties i!md^ the terms of diis Consent Decree, and excqpt as spedfically provided in Paragraphs 

111 and 

S^ cov<mant hot to sue or take adrriimstrative action agamst any of tteSettlirig DeM/inmf -

Patties pursuant to Sections 106 or 107 of CERCLA, 42 U.S.C. §§ 9606 or 9607, or with respect to 

the State, pursuant to Code Sectioris 12^8^71,12^8-96^ and 12-8-96.1 of HSRA and Sectimi 107(a) 

of CERCl^ relating to the Site. With respect to present and future liability, these covenants shall 

•S • 

payrment as required by Section XVI (I^lyment for Response Costs). Widi respect to each Settling 

De Mmmir Partyi mdividually^ these covenants are conditioned ̂ n: (a) die satis&ctory ; -

and (b) 

Settling'i^ Minimis Party's mvolVeineiit Widi die Site. These covenants extend tmly to Settling De 

111. T?eservations of Rights as »» SgttlinpDe Mnnwiy Parties (Settling Z>e 

Minimis Defendants. SettHnp De Minimis. State Agencies, and Setdinp De^ Minimis Fedwal: 

ApgnriesV The United States and the State reserve, and tins Consent Decree is without prgudice 

to, all ri^ts again^ Settling De Minimis Defendants and Settling De Minimis State Agencies, and 

EPA, the State, and die federal natural resource trustees resove, and this Consent Decree is 

without prqudice to, all rights against Settling De Minimis Federal Agencies, with respect to all 
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matters not,expp^ Section XXTV. Notwithstanding any otherprovision of this 

iresouioe 

tmstoes leserve^ andlthis Consent Decree is witfaoihi piejudice to^ aU nghts;a^^ 

r v atnin^ -

;(c); . li^iUty &r damages for injury to, de^^ 

: vresotnces, and for the costs of ai^ nnbrd r^urce daini^e ia^^sn^ 

. litdjility basedoh the ol^er^p# 

Mh^is Defendants, Settling State Agencies, or'Settling De 

(e) l^Uity based on Settli%i!>e J^>uimis De^ Settling De Minim^ 

State Agencies*, or Setthng De transportatton, 

: treatnobent; storage; or di^sia^ or die an^^ 

: ' storage, or dispic^, of a hazn^t^ kibstanCe OraisOHd wa^ 

or in ccmrwctibn with tho Site^ adEto kgna&ne of this C^nseiit . 

^gendiKfOrby 

DOJ on behalf of SetUihg De M>aww FedSaid^ 

^ i l2: Notvnthsfmding any other proVikon in this Consent DecriK; the Um^ States and 

the State iesiei:ve, ̂ 1his Cohskit Decree is withOin^^l^^ 

or! 

actioh Or in a liew action or tb issue an administrative order to any individual Settling f^c Mrinnity 
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Defendant or Settling De MriMis State Ag^cy seeking to compel tfaat Settling De Minimis 

Defetidant or SetHmg De Minimis State Ageru^, and EPA and the State reserve, and tWs Consort 

Decree is without prejudice to, the right to issue an administrative order to any individual Settling 

De Mmmis Federal AgOrty, to perform response actions relating to the She, and/or to reimburse 

the United States and the State for additional costs of response, if infinmation is discovered that 

indicates that sudi Settling De Minimis Fatty contributed hazardous substances to the Site in such 

grater amount or of such greater toxic or other hazardous effects that such Settling De Minimis 

Party no longer qualifies as a minimis party at the Site because it no loitger meets the criteria to 

113. Covenants bv the-Settling De Mnimis Defendants and Settling De Mmmis State 

AgCTicies. Settling De Minimis Defendsurts and ;Settling De Mnmis State Agencies covoiant not 

to sue and agree not to assert any claims or causes of action iagainst the Umted States, the State, or 

dieir contractors or onployees with respect to the She and this Consent Iteciee, including, but not 

limited to: ^ 

(a) arty direct or indirect claim for reimbursement fiom the EPA Hazardous 

Substance Superfimd based on Sections 106(b)(2) 107, 111, 112, or 113 ofCERCLA, 42U.S.C. §§ 

9606(b)(2), 9607,9611,9612, or 9613, or any other provision of law; 

(b) any claims arising out of response actions at or in connection with the Site, 

the Tucker Actj 28 U:S.C, § 1491, the Equal Access to Justice Act, 28 U.S.C. § 2412, as amended, 

or at conmipn law; and 
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(c) anydaim agaiiist fheUliited Statespiiisuaiitto Secticins 107^ liSof 

Cj^GLA, 42 U.S.C. §§ 9607 and 9613, RCRA Section 7002(a), 42 U,S.C. § 6972(a), or State law 

^ provided m Paragr^h 116 (waiver of claims) and Paragrapti 123 (waiver of 

claim^splhting defuses), these cov^iants shall not ^ly in tiie event that the United States or the 

State brings a cause of abtion or issues an order pursuant to any of the i^servations set ,fi>i1fa in 

Paragraphs 111 and 112 (Reservations of lUghtsi^ United States and the StateX Other tiian in . 

Paragraph 111(a) (claims for Mure to meet a requirement of the Decree) or 111(b) (criminal 

liability), but only to the extent that Settling DeMnmiiU' Defendants or Settiing Da State 

Agencies' claiiiis arise foom the ̂ me re^nse acticm, re^nse costs, or dainagesfhat the United 

Smtes orjtihe, Smte is seeldng pursuant to the applicable reservation-

114. Covenant by 8ett|ipy P^ Mnnnty fedCT^ Agdncjes. Settling Dg Mmffds Fedei^ 

Ageiici^ agree not to assert any direct or indirect clafoi for foimbursement ftomfoe Hazardous 

Substance Siq^erfimd (established pursuant to the Intecnal Revenue Gode^ 26 U.S^C; § 9507) 

through CERCLA Sections 106(b)C2), 107,111,112^ 113, or any other provision of law with 

. leimbursement foom the Supetfond of costs incunred by a Sett]ingi)e Mnzmts Federal Agency in 

the peifcainance of hs duties (oth^ tiian pursuant to this 0>i^ent Decree) as lead or siqpott agency 

115. Notimig in this Consent Decree shall be deemed to constitine fq>proval or 

preauthorizatian of a claim within the meaning of Section 111 of CBRCLA, 42 U.S.C. 196l 1, or 

40 C J.R. 300.700(d). 
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116. Settling Parties agr^ to assot any claims and to vvaive all claims or 

causes of action (inchiding but nOt limited to claims or causes of action undor Section 107(a) or 

113 of CI 

any other person who is a potentiaUy responsible: party rmder GERCLA at the Site, litis waiver 

shaU hot resp^t to any defen^^cid^ ca cause of a 

Party rnay law r^amst rmy perstm^^i^^ asserte or hlas asserted a claim qr cause of actiori 

iefiit 

(a) has tmtaltmedjmtiliiated,-<tiscardedj destroyed^ motiieiwis^ 

ori 

against it r^arding the Site; and 

m 
mfcmnation regaidmg the Site piDSUaht to Sections 104^ and 122(e) of CERCH^, 42'U.S.G. §§ 

9604(e) and 9622(e), Section 3007 of the RCRA, 42 U.S.C. § 9627, and State law. 

(a) is sullQect to all icq>pliciable Federal record retention laws, regulations, and policies; and (b) has 

pursuant to Sections 104(e) and 122(e) of CERCLA, 42 U.S.C. §§ 9604(e) and 9622(e), and 

Section 3007 of RCRA, 42 U.S.C. § 9627, and State law. 
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XXV. EFFECT OF SETTLEMENT; CONTRTOUTION 

119. ^ provide in Puag^h 107 (ClaiinsAgaii^t^W Gepe^p 

Tian^rteis) and Paragr^h 109 (Clad^ A^iinst De ̂ /inTiv/Ability toPay Paiti^)i:nothing in. 

this Cons^t Decree sl^ be constnij^ to create ̂  nghts in, or ginnt any caus&pf ̂ pn to,.any 

peisonnotaPartyrtothisCon^ E3aq)tasprpvided^^^^ 107 (Claims Agaifl?t 

Pay Parties), e^ of the Parties eaqpressly lesorves any all rigl^ (includmg, but not limited to, 

pinsuant to Section 113 of CERCLA, 42.U.S.C. § 9613X defenses, claims, demands, and causes of 

action which each Party may have with respect to any matter, transaction, or pccunence relating in 

any way to'&e Site against any person not a Party hereto. Nothing in this Consent Decree 

U.S.C. § 9613(0(2)-(3), to pursue any such persons, to obtain additional refuse .costs or response 

action and to enter into settlements that give rise to coiitribiitipn protection pursuant to Section 

113(f)(2).;,:,:-- •. 

120. 

CERCLA, 42 UvS.C. § 9613(Q(2), and that each Settling Defeiidant ami eadi Settling Federal : 

Agency is entitled, as of the Effective Date, to protection finm contribution actions or claiins as 

provided by Section 113(fX2) of CERCI^ or as may be otiierwise provided by law, for "matters 

addressed" in this Coiisent Decree, The/^natteis addressed" in this Consent Decree are all , 

response actions takeii or to be takoi and aU respoiise costs incurred or to be incurred, at or .in . 

connection witii the Site, by the United States, the Stale, or any pther person; provided, however, 

that if the United States or the State exocise rights agaii^ Perfmnung Defendants (or , if. 
• • . • • 
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or ftefeddfal natittd resource 

Ageacies) tHidw tfe iS^pii XXH (€6y«imts by^ thm in 

Paragr^hs 9^^^ Mure to nieet a requiieinent of thb BwsteX 98(:0 

or 98(g) (violotiODS of law during or iafter implementation of^ Work^ or if the ' 

liU' ^ 

Paragn^bs-^1 i 1 and 1Other dm in Paiaj^h VI 

hoof': 

no longer mclude those response costs or 

121. Each:^Setding DeMdaid ishall, yddi reis|pect to 

madersielai^ to Mi'C^iisent I>ecneevhOtify the Um 

122. Erttdi Settling Defendant shall, with reject to my suit or claim brought again^ it 

for matters leiated to this Consent Decree, notify in writing the Uid^ State widim 

10 dayshofseryicp of^cpmp^^ In additic^'i^ 

Pe&hd^ysh^ notify the United Stat^ 

Motion fin^Suinniafy Judgment and witl^ 10 days'of receipt of My ordefifixm 

•<^;^.tn£d; 

123. Res Judicata and-GthCT Defenises. In any: subsequent adrnmistrMve or 

Mother SeMMg PeMdants (Md, vtdth reM^ t^ 

iOr 

claim based iqion the principles Of waiver, res judicata, collateral OstoppeV issue preclusion, claim-
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splitting, or other defenses based upOn any contention that the claiins raised by die United States or 

&e State in the subsequemt.prpc^ ^ould have been:brou^t ln the i^^ 

provided, ho^VN, thid nothing m this Pa aflMs the enfoioiMbiiily o^^ 

suesetfor&ih$e(dibnXX[I(GovdtmtsbyPlai^^ 

: . . XXVI. ACCESS TO INFORMATION 

124. 

other infoiinatibn mekdinnib foini) (hei^mafter refsned to a^^^^ 

Or contToiiOr thtd of di^cbhtract^ or 

in^enKhtati limitedto, saniplii^ 

or omer (^timents^^^^^ the Woik. Setding Perfornung.Defendante^^ 

or: , 

the performahce of the Woik. 

125. Business Confi 

and in accordance \vith Section 104(eX'^ of CERGLA, 42 U.S.C. § 9604(eX7), and 40 C.F.R. 

§ 2.203(b). RecOids determined to be confidential by EPA will be afforded the protection 

specified in 40 CJFJL Part 2, Subpart B. If ho claim of confidentiality accompanies Records vhen 

they are submitted to EPA and die State, Or if EPA has notified Settling Defendants that the 

Records are hot confidential under the standards of Section 104(eX7) of CERCLA or 40 CE.R. 
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Part 2i Subpart B, tiie public may be given access to sw^ Records ydthout further notice to, Settling 

Defendants. 

(b) Setd^ Defendants may a^^tiut ce)^^ 
I 

attoni^r«lientpriyile^ or any ddier privil^e recogmned If Settlmg De^idants; 

assert sudi a! 

fdliotving: (i) the tWie of the Recwd; (ii) the date of the Record;: (iii) the name, tide, affiliation 

(e;g.,;Cona$any OF fmn);and address oftheauthor of the Recoidi C^ title of ea^ 

lai 

assoiedby Settling Defendants. If a claim of privilege applies only to a portion of a.Record, the 

Record shall be provided to the United States in redacted foim to mask the privileged portion only. 

hag had,a: 

resolved in the Settling Defendants' favor. 

(c) No Records cieated Or geneiated pursuant to the requirements of this 

Consent Decree shall be withheld fiom tihe United States or the State on the grounds that they are 

privileged or confidential. 

i • 4 ^ 126. No claim of confidoitialityr or privilege shall be made Vntih respect to any data, 

mcluding; but not limited to, all sampling, analytical, monitormg, hydrogeologic, sci^tific, 

or engineerins data, or any Odier documents or infoimatiOii evidencing amditiohs at or 

around the Site. 

XXVn. RETENTION OF RECORDS 

127. Until sevmi years aRer Settling Perfoiming Defendants' and SettlingDe Mimmis 

Defendants' receipt of EPA's notification pursuant to Paragraph 50(b) of Section XTV 
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(Ce^ca^on Woik), Setting PI^OIID^ De 

jnetectromc now contidl (v ;wbidb:^c^^ ;^s^sicm or cokkPl -

that relate in ai^r maimer to Us liajbility under CER.CLA with i^ipct to the Site, ptoyid^ 

hoiyevCT^ that Sgtffit»g Settling 

pot^aUy hable or Opn^ois of the Site mtist^ retaih*^ M addition^ a^ 

h>;^li^ily pf^ (klkiirpe^^ Eac^Settlingn; 

s^e period of time spKified a^ 

Reoordsr(incluiii[ng<Rec(nds?m electionie form) now initsposseissi^^^ 

Its posse^on or control that reiate in ai^ manner to tiie peifonan^ Wofh^ prpviderh 

however, each Seating Fer^^ (and its contractors and agents) mu^r^ain,; in 

shall , 

128. the United Suites adoaowledges that^ch Settling Federd Agency (a) is subject to 

104^ and of GERC^ 42 U;S.e. §§ 9604(e) and 9622(^i ai^Sectioh 3007 ofROU^ 

42 U^S>C. § 6927. Ihe United SkltK adqaowledges that each Settling De Minmis Siitt Agenpy is 

^^ject to mai^ement of its records accordance With die '^Georgia Records Act^" 6,G.G:A: §§ 

50-1 S^i9, e^'Seg., and tbiatt the Settling^De 

reqinren^hts: p retention of ̂ otherwise required by law. If -
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Settlmg State^^^A^ in ppssesisidft pf record tKat relate in maimer to the^ 

• liability imder GERGLA with respect to the Site at the conclusion of the record retention period 

prpyided for Settling PeifOrmihg Defendants-in P^graphi 27i SettUng Z>eMh/>n/j State Agencies 

shall deliver any such Rewrds to EPA; h . 

129. At the cdhclusio'n of this record retention peripd. Settlings Defendants shall notify : ; 

the Uni^ted, States and the State at least 90 days pnpf td^^e desWction of any such RecbrM^ ̂ dy" 
f-

upon request by the United States or the State^ Settling Defendants shall deliver any such Records 

to EPA of the State.; Settling Defendants may as^rt that^ areprivileged imder the , 

attoriieyiilient privilege or anyothef privilege recpgnized byfederal law.' If Sibling Defehd^ts 

assert su^ch a privilege; they shalfprovide Plaintiffs with the follovwng: (a) the title of the Record; • 

(b) the date of the Record; :(c) the riamey title, affi (e.g;, Company or firm);.and address of the 

author pf the Recofd; (d) the name and title of each addressee and recipient; .(e) a de^fiptipn of the 

subject of the Record; and (f) the pri^lege asserted by Settling Defendants. If a claim of privilege: 

applies only to aportibn of a Record; the Record shall be provided to the United States in fedacted 

form to mask the privileged portion only . Settling Defendants shall retain all Records thatthey 

claim to be privileged until the Uhited States lias had a reasonable opportunity to-dispute the 

^privilege claim and ariy'such dispute has beeh iesplyed in the Settimg Defendants' favor. 

HOweveryno^Records createdrof generatedpursuantto the requirements of this Gon^nt Decree 

shall be withheld on the grounds that they are privileged or confidential. 

130- Each Settling Perforriiing ljefendant and Settling Non-Performing Eederdl Agency 

certifies individually that, to" the best of its knowledge and belief, after thorough inquiry; it has not 

altered, mutilated, discarded, destroyed or otherwise disppsed of any Records (other than identical 

cppies) relating to its potential liabilify regarding the Site since the earlier of notificatipn'of 
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potential liability by-the Umted States or fee State or.the filing of againiBt it . 

U.S.C. § 6927. 

'131. \^eneyeF^under:tIiet^nsofifaisGoniseatDecree^^^ 

^giy^OTapESpqrtiprpthef dpc^^ / 

difected^tbe incUyiduals at;the addi^^ 

suixessois j^ve notice of a clumge to Any notice may beby 

^ecttpnic niai^ oyenii^ man, M imtices and 

submissions shaU be consi<teted effective upon receipt^ unless Otherwise provided. Written notice 

as/^pBcified in diis Seoticm idiaU conititute completB satis^ noticeje<piirement 

and Settling Defendants, respectivety. Notices required to be seat to EPA, and not to the United 

AstpthetJm CMeflEnviromnental Enforpeme^^ 

U.S. Department Of 

P.O. Box 7611 

Washington, D.C. 20044-7611 

Re: DJ# 90-11-3-10081 
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and: Ghi«i EnvironinratM Dfef^e S"^ 

U-S. D^artinrat of Ju^ce 

P.O. Box 23986 

' W^0on. iy,C. 200264986 

"• ' • RKDJ#90-11-6-18922 

and: ' ^ : Director, S^ieiiipd Div^ 

61 Fors^ Striei^ S.W; 

Atlanta, Grargia 30303 

CHezeUeBenn^ 

; EPA Project Coordinator 

Region 4 

61 Eorsy^ Street, S^W. 

Atlinta, C^rgia 30303 

(404)5624824 
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^ to ti|e|te^6aM 

As to the State: 
S 

61 FG ,S.W: 

Adiant^ #90igia 30303 

(404)562^8887 

^yPbtter 

State Pibject Cboidih^ 

4244Intema^^ 

AtliEmtajGiro 

Amy^otter^dhr.state.ga.tis 

(404)657-8657 

Chet Tisdaie md Amy Magee 

SettUog Pedbiining Defendants' Counsel 

1180 Peachtxee Street N£ 

Atlanta, Georgia 30309 

Ctisdale@KSLAW.com 

Aniagee@KSLAW.com 

(404)572-4820 
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As to Settling De Mmims 

Defendants: 

As to Settling Federal Agencies: 

BaibaiaC^lo 

Settling De Defendants* Coi^ 

Krevblin Horst LLC 

Onei Atlantic Center • ' ' ( . • 
120i We^ Peachtree Street, NW, Suite 3250 

Atlanta, Georgia 30309 

g^o(^ddawfinn.cOin 

(404) 888-0169 

Dustin j. Maghamfar 

Trial Attorney 

y.S. Departmont of Justice 

Environmental De&^ Section 

P.O. Box 23986 

Washington,b.C. 20026-3986 

Dustin.M^amfar@ui^oj.goy 

(202)514-1806 
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As to Settling De Mnmis State 

Agencies: : 

Nanry Gallagher 

Settling !)^ Minimis State Agencies' Counsel 

Gedigia Departmimt of Law 

Division 02RCA 

40 Capitol Square SW 

Atlanta, Georgia 30334-1300 

ngal1a£rhftr0l5iw;£a £nv 

(404)651-5801 

XXIX. RETENTION OF JURISDICDON 

132^ This Court retains jurisdiction over both the subject matter of this Consrat Decree, 

the United States, the State, and Settling Defendants for the duration of the performance of the 

terms; 

to the Court at any time for such forthdr order, direction, and relief as msiy be necessary or 

appropriate for the construction or modifictdon of this Consent Decree, or to effecfoate or ̂ oite 

compliance with its toms, or to resolve disputes in accordance with Section XX (Dilute 

Resolidon). 

XXX. APPENDICES 

Decree: 

133. The following appendices are attached to and incorporated into this Consent 

%ppendK A" is the list of Settling Defendants. 

"Appendix B" is the list of Settlmg P^omung Defendants. 

"Appendix C is the Cost Matrix for the Settling De Minimis Defendants. 
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"Appendix D-l" is the list of the Settling Non-Peifonning Federal Agencies. 

"i^pendix I>2" is the Cost Matrix for die Settling Z)e M/nhnu Federal Agencies. 

"Appendix E" is tiie Cost Matrix for the Settling De Mimmis State Agencies. 

"Appendix F" is the map of the Site., 

"Appendix G" is the ROD. 

"Appendix IT is die SOW. 

"Appendix F are the P^prmanGe Guarantee forms. 

"Appendix F are the Proprietary Controls. 

"Appendix K" is the list of criteria established by EPA to qualify for de mimmis PRP 

status at this Site. 

XXXI. COMMUNITY RELATONS 

134. If requested by EPA or die State, Settling Paforming Defendants shall participate in 

Settling Perfonniiig Defendaiits shall also cooperate ivith EPA and the State in providing 

information regarding the Work to die public. As requested by EPA or the State, Settling 

Performing Defendants shall participate in the preparation of such information ibr dissenunation to 

the public and in public meetings may be held or sponsored by EPA or the State to explain 

activities at or relating to the Site. Costs incurred Ify the United States under this Section, 

including the costs of any technical assistance grant under Section 117(e) of QERCLA, 42 U.S.C. § 

9617(e), i 

Section XVI (Payments for Response Costs). 
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5am MODIFICATION 

135;^ Sdie(Mes specified in tMs ConseiU Decide Ibr OT Wbrk may be 

AU such mbdificatibhs shaU be made 

V', . f - I 

- 137; Excqia as provided in Paragraph 13 

mblMica^ including the SOW^ sludl be m vyiifi^ 

CouA Ejtcii^ M (Mbdffiddibh pfiSOW or, Wbik,Plans), nbn-

inalerial modificahons m this Gc^ including the $0W, shall be in vvriting and 

P^bimuig Defendants. All modifications to the Consent Decree, other than the SOW, also shall 

be signed by the Stafef or a did leprosentafive of the State; as^^propdate.'A: 

ofifee selected reniedy widiin fee-meaning of 40 C.FJI. § 300.435(cX2Xii). Before providing its 

. I'-'a 

reasonable c^pOrtunhy to comniernt nn tiie 

138. Nbdung in this Cgns^ Decree shall be darned to alter^the Courtis power to 

enforoe,: supaMse Or approve mbdificafions to this Ckinsent l^^ -
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XXXm. LODGING A]^ OPPORTUNITY FOR PUBUC COMMENT 

139. This Consent Decree shall be lodged with the Court ̂  a period of not less than 30 

days for public notice and comment in accordance with Section 122(dX2) of CERC^ 42 UlS.C. 

§ 9622(d)(2), and 28 C.F.R. § 50.7. The United States reserves die right to withdraw or witibhold 

its corisent if the Mmrneiits regarding the CoriS^ Decree disclose facts orconsiderations \^ch 

indicate that the Consent Decree is m^ipropriate, iihpiroper; or inadequate^ Settling De^dants-

consent to the entry of this Consent Decree without further notice; ^ 

•140. 

agreementmay not be used as evidence inany Htigation between the Parties; 

XXXIV. SIGNATORIES/SERVICE 

14L 

State certifies that he or she is fully authorized to enter into the tennS and conditions Of this 

• 142. Each Settling Defendant agrees not to opi»se entry ofthis Consent Decree by this : 

Court or to dudlenge any provision of this Consent Decree unless the United States has notified 

Settling Defendants in writing that it no longer supports entry of the Corisent Decree. 

143.: Each;Settling Defendant shall identify, on the attached signature page, the name, 

address mdtel^hone number ofan agent who is authorized to accqit service of process by mail 

on behalf of diat Parfy with respect to all matters arising under or relating to tbis Consent Decree. 

Settling Defendants agree to accept service in that manner and to waive the formal service 
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requirements set forth in Rule 4 of foe Fedeia] Rules of Civil Proceduie and any ̂ licable local 

lules of fois Court, including, but not limited to, service of a sununohs. Settling Defendants need 

enter this Consent Decree. 

XX3^. FINAL JUDGMENT 

144. This Consent Decree mid its appe^ces constitute foe final, comi^cte, and 
* - . \ . eirehisive agrerpm^int and ̂ fi«T!etiiTwHT^ amiY^g the Parties regarding the •Mttlfgrmnt gmhodied in foe 

Consent Decree, The Paiti» acknonded^^tbat there are no representations, agremnente or 

understandings relatiitg to the settlement ofoer than foose expressly contained in fois Consent 

Decree. 

145. l^pcQ entry offoisConsmitDecrrel^ the Court, this Consent Decree shall 

Defendants. The Coii^fiiids that fom Is no just reason for dd^ and, therefore, eii^ this 

judgment as a final judgment undm Fed. R. Civ. P. 54 and 58. 

SO ORDERED THIS X DAY OF t 
IC vV'tl"?..; ^ ttC:;: i. :t. 
. ̂  Unitedjfi^ Distdct Judge 
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Date' 
!WiL 

rf 

FOR im UNlItD STATES OF AMERICA: 

Acting Assistant,Cteoeral 
Enyiioj^ent and Islatural R 
U:S.D^^ 

P.O; Box 7611 
Washington, O.C. 20044-7611 

Date DustinJ.Mn 
^virohmental Diefeilse i 
Envizooment aadNati^ RiesQi^^ IHvisipn 
tJ.S. Departm^ of Justice 
P.O.BQX:23?86 
Washington, D.C 20026-3986 

Septenber 30i 2011 s/Ken CrOwder 

Assistant United States Attorney 
Southern District Of Georgia 
Umted States Attorney ' s Qffi 
P.O. Box 2017 
Aigusta, OA 30903 
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Superiuhd Division 
U.S. Environm^tal Protection Agency 
Region 4 
61 Forsyth Street, S.W. 
Atlanta, Georgia 30303 

Associate Regional Counsel 
U.S. Environmental Protection Agency 
Region 4 
61 Forsyth Street, S.W. 
Atlanta, Georgia 30303 
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FOR THE STATE OF GEORGIA 

Date' 

SAMUELS. GLENS 
Attorney General 
Georgia Bar No. 551S40 

ISAAC BYRD 
Deputy Attorney Goieral 
Georgia Bar No. 101150 

SY 
Simior Assisl^ Attorney ,C 
Georgia Bt(rNo. 347075 
Office of the Georgia Attorney Generrd 
40 Cajpitol Square, S.W. 
Atlanta, Georgia 30334-1300 
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